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right of the petitioner to obtain a patent in lieu of the whole or part
of the patent revoked is made dependent on an order of the Court
passed in the proceeding for revocation, all these contingencies
would be effectively provided for. '

498. In regard to the case of a successful opposition on ground
of “obtaining”, a provision on the lines of Section 53 of the UK. Act,
1949 would be appropriate, The following draft would implement
these suggestions:

“28. Patent obtained in frand of truo and first inventor.—(1)
Where a patent has been revoked cn the Pround that the
patent was obtained wrongfully and in contravention of
the rights of the petitioner or any person under or through
whom he claims or where in a petition for revocation,
the Court instead of revoking the patent directs the com-
plete specification to be amended by the exclusion of &
claim ov claims in consequence of a finding that the
invention  covered by such claim
obtained from the petitioner, the Court may, by order
passed in the same proceeding, permit the grant to the
petitioner of the whole or such part of the invention
which the Court finds has been wrongfully obtained by
the patentee in lieu of the patent 6o revoked or is
excluded by amendment,

(2) Where such order has been passed the following provi-
sions shall have effect: —

m
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he Controller shall on request by the petitioner made in the
prescribed manner grant to him-—

(1) In cases where the Court permits the whole of the
patent to be granted, a new patent which will bear
the same  date and number in licu of the patent
revoked;

(2) in cases where the Court permits a part only of the
patent to be granted, a new patent for such part and
bearing the same date as the patent revoked: ;

Frovided that the Controller shall as a condition of such
grant require the petitioner to file a new complete
specification  to the satisfaction of the Controller
describing and claiming that part of the invention for
which the patent is being granted: ’

Provided further that the patent so granted to the peti-
tioner shall be numbered as preseribed by the rules.”

“28AL Priority date ete.

o Y oppusiver

in case of ‘obtaining’.—(1) Where in

procecding under this Act—

(1) the Controller  finds that  the invention  so far as
clafired in any claim of the complete shocification was
obtained from the opponent in the manner sot out
in sub-section (1) (a), of Section 21 and refuses the
application on that ground, he may, on request by
stich opponent made in the preseribed manner, direct
-that the application shall proceed in the name of the
opponent as if the - application- and the specification

or claims had been *
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had been filed by the opponent on the dates on which
they were actuaﬂy filed;

(b) the Controller finds that a part of an ‘invention
described in the complete specification was so obtained
from the opponent and has required that the specifi-
cation be amended by the exclusion of that part of the
invention, the opponent may, subject to the provisions
of the succeeding sub-section, file an application in
accordance with the provisions of this Act accompanied
by a complete specification for the grant of a patent
for the invention so excluded from the applicant’s
specification.  The Controller may treat such applica-
tion and epecification as having  been filed, for the
purposes of the provisions of this Act relating to the
priority dates of claims of the complete specifleation,
on the date on which the corresponding document was
or was deemed to have been filed by the earlier
applicant but for zll other purposes the application of
the opponent shall be proceeded with as an application
for a patent under this Act.

{2) Where an opponent has, before the date of the order of
the Controller requiring the amendment of o camplele
specification referred to in sub=ection (1) (b), fled an
application for a patent for an invention which includes
the whole or part of the inventicn helt
obtained from him and such application
Controller may treat such application and s
so far as they relate to the invention held
obtamed from him, as having been filed, for the purposes
of the provisions of this Act relating to the pricrity dates
ol claims  of the complete specification, on the date on
which the corresponding documént was or was deemed to
have becn filed by the earlier applicant but for all other
purposes the application of the opponent shall be proceeded
with as an application for a patent under this Act.”

Clause 28—Term of Patent

499. This clause in terms reproduces the existing section 14(1)
and (2) of the Indian Patents and Designs Act, 1911, Its provisions
correspond to sub-sections (3) to (5) of Section 22 of the UK.
Fatents Act, 1949 though expressed in somewhat different phraseo-
logy. :

500. The proviso to sub-clause (2) reads as if the requcst, the
prescribed fee and the preseribed additional fee referred  to in
it might Lo mede, or pald even after the expiry of the extended
period, whic not the intention and this might be clari-

certainly
fied by adopting the UK. form which puts it beyond doubt,

17, the

501 I would sugpest a slight drafting change in sub-clause (1) by
substituting the words “Subject to the provisions of this Act” £or the
words “Save as otherwise expressly provided by this Act”, The
reason is that the words in the clause are intended to cover the case.
of the extension of the term of sixteen years for which provision is
made under clause 30 of the Bill. In view of my recommendation




