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nnd Designs Act, 1911 was based upon: Sections and 15(2) to
1q(4) of the U.K. .Patents and Designs Act, 1907. Australian
Patents Act, 1952 .contains provisions similar to Section 15(2) to
15(4) of the D.K. Act of'1OO7 [vide Section 60(3) and Section 107J
with slight modifications to adapt them to the system of priority
dates of claims which forms a feature of the Australian Patents Law,
the only point of difference between them being that the Australian
Act includes additional provisions applicable to cases where
fraudulently obtained patents are revoked as a result of surrender.

494. When ~he V.I{. Patents law \V3S revised
Committee. they recoDlmended the retention in sut;:stance
provision in Section 15(2) to 15 with however verbal
changes (vide paragraph 201 of final . \Vhen the U.K.

~ Patents Em was introduce<! in the House of sub-secticns (2)
to (4) of Section 15 of the earlier enactment was dropped and in
its place the provision in Section 53 of the Act was tntroduced.
Section 53 of the D.l<. Patents Act, 1949 effects changes
in the previous law. Whereas under Section 15 of th" U.K. Patents
Act, 1907 the o.pplicant from whom the invention had obtained
is granted a patent in lieu of the po.tC'nt so (as under
Clause 23 of the Bill), Section 53 of the U.K. Patents Act, 1949
-provides merely for an earlier priority date being to the

whose in'vention has been u ob t8in cd " . This makes a
because vlherc a pa ten t is in lieu of the

there would be no---~~r';~ ;"n nr'h(JT'P;:]~ in ~he r\.,... ........... r' r- l, ...... ---.

Section 53
which the successful opponent or
on the ground of {(obtaining" \VOU 1d derive.
date for the purpose of: determining
applica tion. I

495. Section 53 of the U.IZ. Act. 1949 ~pplies
conferring a priority date both to cases where a
granted is revoked on the ground of and where an
opposition succeeds on that ground. I considor a distinction
should be drawn between these twa types of cases and while the
rule as to the assignment of an eo.r1 icr priority date is and just,
in cases where the matter remains at the stage of an for
a patent, the grant of a patent to the in lieu of
the patent revoked is the in
cases of revocation of
cases of revocation, duration of the patent
of the public, be unduly e:11nrged and on this ground. 1 would favour
the ru 1e ~1 S f0 U ndin Sec ti0 n 15(2) 0 f the U.1{. A.eta i 1~;D7

.

496. To give eITect to this recommendation the clause might be
'Split up into two, one dealing with cases of revocation
on the ground of obtilining nml the other with cases where an
opposition succeeds on t hnt ground.

497. In reg<lrd to the provision dealing with cases of revocation,
there is a possibility of petitions bv others besides the petitioner who
complain of' "obtaining" being filed and these several petitions
bein~ disposed of by n common order. Some or all of 'the claims
relntlngto the grant of the Invention held to have been "obtained"
might possibly have been held invalid on other If the

tj.
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while the Patents Act purports to authorise a patentee to make, use'
or exercise his invention subject only-to the provisions of the Indian
Patents and Designs Act) 1911 the Industries (Development and
Regulation) Act, 1951 imposes fetters upon the starting of an industry
not excepting those for working a patented invention. Again, while
.the grunt of a patent enables a patentee either to exercise the inven....
tion himself or to authorise others to do 80, subject only to the
provisions. of the Indian Patents and Designs Ac.t, 1911, the Foreign
Exchange Regulation Act, 1947 imposes restrictions upon the­
transmission of funds by both the patentee as well us those authorised
by them to work the inventions. There is no doubt that these two
enactments the Industries" (Development and Regulation) Act, 1951
and the Foreign Exchange Regulations A.ctl 1947 w.ould override the
rights conferred on a patentee by the Indian Patents and Designs
Act, 1911. I have referred to these two enactments but this is not
exhaustive (vide, for instance, the Drugs Act, 1940). The matter
may be put beyond doubt by a specific provision subjecting the
rights of {1 patentee to the provisions of other laws, laws other than
the Indian Patents and Designs Act, 1911.

491. The form of the Letters Patent to be issued under the Act
may be suitably amended ,to accord with the rights conierred on· the
patentee by the statute. l

492. I would suggest the following redraft of Clause 27 for this.
purpose:-

"27. Rights of n patcntec.c--f l ) Subject to the provisions of
this Act, a patent granted either before or after the

.... commencernent of this Act, shall confer upon the patentee:
(a) where the patent is for an article -or substance, the

exclusive right by himself, his agents or licensees to
make, use, exercise, sell or distribute such article or
substance in India;

(b) where a patent is for a process of manufacturing a11'
article or substance the exclusive right by himself, his
agents or licensees to lise or exercise the process in
India and .of using or selling in India articles or
substances made by such process and of authorising
others so to do.

(2) Notwi thst anding anything in this A~t, the making or
using of a patented machine or apparatus or other article,
or the usc of a pa ten ted process or the usc of an article
made by the use of the patented process, machine or
apparatus [or the purposes merely of experiment or
research including the irnparting of instruction to pupils
and not bv \VC1Y of commercial use, shall not be
to constitute an infringement of the rights
patentee bv this Act,"

(3) The rights con ferred on the pa ten tee by th is section shall
be C'xc~cisJble only subject to the provisions of any other
law in force.

28--Pntcnt obtalncd in fraud of the true and first inventor
4.93. This clause is 8; reproduction of Section 13(2) 'of the Indian

atents and Designs Act, 191L The provision in the Indian Patents



had been filed by the opponent on the dates on which
they were actually filed;

(b) the Controller finds tha t a part of an 'invention
described in the complete specification was so -obtained
Irorn the opponent and has required that the specifi­
cation be amended by the exclusion of that part of the
invention, the opponent may, subject to the provislons
of the succeeding sub-section, file an application in
accordance with the provisions of this Act accompanied
by a complete specification for the grant of a patent
for the invention so excluded from the applicant's
specification. The Controller mny treat such applica­
tion and specification as having been HIed, for the
purposes of the provisions of this ..Act relating to the
priority dates of claims of the: complete specincatton,
on the date on which the corresponding document wan
or \V35 deemed to have been filed bv the earllor
applicant but for all other purposes the ;pplication of
the opponent shall be proceeded with as an appllcntion
for a patent under this Act. I

(2) Where un opponent has, before the elate of the: order of.
the Controller requiring the amendment 01 [\ con1plete
spcc ificat ion referred to in su b-section (1) (b); filed £L"1

for [l patent for In invention v/hich include3
whole or part of the invention hold to have been

obtained f rorn him and such application L::; pending, the
Con troller may treat such application and specirlc2tion in
so far DS they relate to the invention beld to been
ob taincd from him, as having 0'2211 flled, for tS12 purposes
of the provisions of this Act rela ting to the priority dates
of c1ai InS 0f the comp1etc speei f cation 1 0nthe d ate on
which the corresponding document was or was deemed to
have been filed by the -earlier applicant but for all other
purposes the application of the opponent shall be pro~eeded
"vith 33 an application for a patent under this Act."

Clause 2S"---Tcrrn of Patent

185

499. This clause in terms reproduces the existing section 14(1)
and (2) of the: Indian Patents and Designs Act, 1911. Its provisions
correspond to sub-sections (3) to (5)0£ Section 22 of the U.K.
F'atents Act, 1949 though expressed in somewhat different phrasao­
logy.

500. 'l'hc pnn'lso to sub-clause (2) reads as if the recucst the
. prcscr: bed addit ional fee rcfc:rre:j tPo in

even (lftc~ the ex nirv of the extended
not the in toru ion ;u1{f this n}j.~ht be clari­
forrn which puts i: beyond

501. r would sugncst a slight drafting change in sub-clause (1) by
substituting the words "Subject to the provisions of this Act" for the
words '(Save as otherwise expressly provided by this Act", The
reason is that the words in the clause are intended to cover the case
of the extension of the term of sixteen, years for which provision is
made under clause 30 of the Bill. In view of my rccomrnendatfnn
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to obtain a patent in lieu of the whole or part
revoked is made dependent on an order of the Court

the proceeding for revocation, all these contingencies
would be effectively provided for.

to the case of [1 successful opposition on ground
of "obtaining", a provision on the lines of Section 53 of the U.K. Act,
1949 would be appropriate. The following draft would implement
these suggestions: -

"28. Pntont obtained in of true and O~nt inventor.-(l) ~
Where D pn tent has been revoked on the f!round that the

\V8S obtained wrongfully and in contravention of
righ ts of the petitioner or any person under or through

he claims or where in a petition for .revccation,
instead of revoking the patent directs the corn­

to be: amended by the exclusion of n
01' claims in consequence of n (incling that the.

invention covered by such claim or claims had been"
obtained from the petitioner, the Court may) by order

in the same proceeding, permit the grant to the
of the whole or such part of the invention

the Court finds has been wrongfully obtained by
in lieu of the paten t GO revoked or is

by amendment.

(2) Where such order has been passed the follo\ving provi­
sions shall have effect:-

'I'hc Controller shall on request by the: petitioner rnade in the
manner grant to h im-s-

(1) In cases where the Court permits the \v1101c of, the
patent to be granted, 8 new 'patent which will bear
the same date and n umber in lieu of the patent
revoked;

(2) in cases where the Court permits a part only of the
to be granted, a new po-tent for such part nnd

the some datc as the patent revoked: ;
Provided that the Controller shall as D condition of such

grant require the petitioner to [lIe a new complete
specifica t ion to the satisfnction of the Controller
describing and claiming that part of the invention for
which the patent is being granted: .

Provided further that the patent so granted to the peti-
tioner sh~111 be nUr11bcrcd as prescribed the rules,"

('2Bl\.. Priori ty date et,c. in cnsc of 'obtninlng'.~-( 1) \Vho1"o in
tl : ~ 11,Y 0 PP l ) ::' i LJ U n ~) roc ccd in gundcrt11 is )\ ct--

finds that the invention so Iar as
c1f'l ; ! )\ n .: ; n :1n V C1'1im ofth ncoD1 D1ote, II (\ t> i i~ (t 'I t ; Qn wat;'
ol;·li·, ;·i:~d· fr·o·J:n the ~pPon~nt 1~1' the t~;~~;n'~;···s;t ~ut
in sub-section (1) (a). of Section 21 und refuses the
applicnt lon on that ground] he may. on request by
such opponent made in the prescribed manner, direct

,thclt the application shall' proceed in the name of the
opponent as if the' appllcntton and the speclftcatlon

....


