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Patents Act of 1949 thaf a compulsory licence could be granted if -

by reason of the refusal of th& palentee to grant a licence on reason-
able terms, “a market for the export of the patented article manu-

t(qggured in the UK. is not being supplied” [vide Section 37(2) (d)
o, .

This is subject to the restrictlon contained in Section 37(3)
proviso (bj, which runs— b

“Provided that—

(a) LR ]
(b) an ordeér shall not be made under this section for
. the gndorsement of a patent on the ground that a

market for the export of the patented article {5 not
.being supplied, and any licence granted under this
scction on that ground shall contain such provisions
as appear to the Comptroller to be expedient for re-
stricting the countries in which the patented article
may be sold or used by the licensee;”

These provisions might be found adequate in a country where the
lines of expoft are already fully diversified, but, where, as in this
country, an export market has in several possible lines yet to be
started, this would not-obviously suffice. In dealing with the text
of the relevant clause, I have suggested an expansion of the con-
dition so as to comprehend the starting and the expansion as well
as the supply of an export market in the patented article manu-
wetured in India. If my recommendations on these two matters are
carried out together with the drafting changes to which T have
already referred, 1 consider that the provisions would enable the
achicvement of the proper purpose of patent grants.

Tnow-how

156. The third reason assigned by the Swan Comunittee for the
paucity of applications for compulsory licences was that few
inventions could be worked or worked commercially with the
description and instruction contained in the patent specification,
without the knowledge  of the technical “know-how” and as the
patentees were not inclined and could not be compelled to impart
the “know-how" the compulsory licensing provisions were rendered
ineffective without the co-operation of the patentees. This factor is
obviously of greater significance in this country than in the UK.
because here, owing to the comparatively less technological know-
ledge,. licensees are less able to devise methods by themselves for
working an invention. Speaking of the role of know-how in render-
ing ineffective provisions regarding compulsory licences, Penrose
observes—

“eoe et is alleged that without the “know-how" many patents
cotld not be worked, If this latter allegation is true, it
must mean that the disclosure of the invention (which is
legally required in order to obtain a patent and s supposed
to be sufficient to cnable others to apply the new inven-
tion has beea insufficlent, "Stricter laws regarding
disclosure may be desirable, even providing, perhaps, that
to obtain a patent a patentee must be prepared to instruct
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a licensee in the nse of the invention if necessary.” (Psa.g
~187), .

“157. In my redraft of clause 8 of the Bill dealing with complets
{fications, T have endeavoured to strengthen the law 'as to the
osure which a patentee should make of the methods of wor'z‘:ing

the inventfon. But this touches barely the fringe of the i}ﬂrohem
At the time when patents are applied for and’complexe aped c_amim%
filed, inventions are most often worked oniy on an emﬂmcn%‘
basis or in pilot plants. Large scale working commences omy
thereafter and it is only at that stage that technical aiﬁi::ﬁities are
surmounted and efficiency in methods of production ac‘:::v,‘eyed, 1 E;;
{5 {n that process that “technical informationiccmpjzldim;y cimilec;
“know-how” is gathered and this is perfected by 1:u4 ther f_~~::]parh;«_u:._&7
It is because of thiz rcason that even the fullest d::clcs-;me in the
specification of everything that the patentse kﬂOW‘BfSQ the da»teﬁo;
his application is insufficient to achleve the most efcient worin
of the invention from the information contained In the patent
specification.

158, The question therefore still remains how o g
licensee the “know-how” and the supplementary techs
+ion neaded to work the invention gﬁﬁciently. RN :
that patentees are unwilling to impart tecanic knzw-h o
licensees who are forced on them and that °b
handicap to the success of provisions for cc
would be noticed that Mrs, Pentose suggests & f
by whichi the patentee is corngelled to instruct lice

10

150 In the questionnaire issued, I enquired Lf‘they”}?z'auld fa}zouﬂr
a proposal by which it was made‘zzvcondxtloz}”ot every ‘c‘omp;h;ard{
licence that the patentee should impart f;now-how *:QN‘OYEES
either by the withholding of royalties or b* the revccﬁa;.jn Of,f;”
patent, The majority of the replies received expressed the view
that the provision would be unworkable. .

160. T entirely agree that there arc grave pr'acncal dlfﬁcu‘l'tles in
the direct enforcement of ¢ ruln requiring ’the 1mgaytin of “know-
how”. In the first place as the information is unpu lxsh” ~and secret,
theére cannot be any check on whether the know-hovz imparted ii
what all that the patentees possessed. Secondly, s Lpo essencﬁgg
“know-how" is that it is secret, its details and. the GXtEn‘t to whic !
it had been imparted to a licensee cannot obviously be th subject
matter of adjudication bv the Controller or a tribunal <3£ ﬁppc;s
Further. since “know-how'” is an ossel 'of'the patentee, q;_uc
distinct from his patented invention, it ";vomc} be unjust to“ msis:f)‘n
the communication of the “inow-how" 4w1thout furt:‘}e; separate
remuneration, In view of these and similaer considerations, . havi»:
renched the conclusion that it {s not feasible, bqyever desirablc‘ t
may be, to include the imp&niné of “know-how a.sla tc’mﬁ which
the Controller right {mpose in drawing up a compulsory lcence.

' i ting
1! then the direct enforcement of a provision for imparting
”mlosvlv-lgwi’}} i‘s not feasible, the next question is whether this rm,m_l,t.
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1838 enacted that
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could be achieveg by other means. It 5 from this aspec
consider the provision for revocation for non-working or inadequate
working, to be of value, If g tentees i working an inventior,
adequately in the country, he fulfls the pur
granted the Menopoly, ang normally he {g not interfered with in his
exploitation of the patent, It may

deriving a reasonab)a Profit from his venty
fore complajn. Where he doeg not work’
might grant licencag voluntarily tq others to v
in those cases {t might ke expected  that j¢ would pe
bargain that the licensee  shoyiq have the “know-how” imparted
whether for 4 separately stipulated bayment distinet 2
royalty for the yge of the patented Invention, or for a consolidated
royelty payment, These cages Prezent no problem.

162. 1t is only when the patenten neither  works himself nor
through licenseeg, that the neeg for compulsory licensing arises. If
the statutory conditions are established, the licence ig Branted and
so long  as the licence s ip force the Patentee g assured of his
royalty payments, It the invention cannot be worked by the
leensee ‘without further instruction from the batentee there would
be inadequate working notwithstandmg the licence, ang hence the
conditions for the Fevoeation of the batent would pe satisfied. To
avoid this continigency and ensure the continuance of the royalty
payments, it woylg be to the interest of the patentee to supply the
licensee with such  additiong] Instruetion in his Poussession gas to
cnable the latter to work tho z‘nvention‘adequately. As it woulg
be to the interest of the licensee algq to work the invention gng
derive profit therefrom, it may be expecteg that the Patentee and the
licensee wou)g arrive at g Satisfactory &rrangement g regards the
Payment to be made for the “know-how" SO that the patent 15 main-
tained in force This affords g further reason Why I consider that
It is essentia] to enact a provision fop the revocatign of a patent in
the event of continued non-working.

163, My fecommendatjon ip favour of revocation of 5 batent evep
wherc a patent is endorseq “licences of Mg if within two years

Bs are taken tq Commence the working
of an invention, would, I beheve. induce

Patentees to start the work.
ing themselves or L0 persuade others to do 50, with a promise of
Cooperation by Imparting the “know-how" ip an effort to sgye their
patent rights,

Describing balented artiele by reference to a registered trade mark
164. The last  of the reasons adduced by the Swan Committee
touched on the handicap Created by the trade ‘markg under which
batentees vendeq their Products not being available for tha licensees,
The Indjan Trade and Merchangise Marks Act, 1958 hes made 4
i£t] vhat it wag under tha Trade Marks
Act, 1940, the latter having incorporateq the Provisions of the UK.
Trade Marks Act, 1038 whieh Was the subject of comment by the
Swan Committee, Section 4(1) (b) of the UK. 7T
it was an infringement of the

Proprietor of g registered Trade Mark, for g Person to use the same

in - zhysical

| the goods or in = .

: : e e oo ther advertisemen _
relaion t mtg‘?rc?nt:: Mvermmgr&mot; inme persorr having
yelsgdmmﬂ:gzepubnc' ro imptglr'tig‘g; registered user to u?: tise trade
iss
the right either afvﬁgogl?sch such a perslon as :f,:sm::? edmby thede
o o R el i e B
Court o . s g t mE&rk, bu
e gfrﬁpgp??xleigc?of agdefendant who used & differen
23 rende

goods : had
s were equal to end
aimed that his , ol fo ood pad
in a tradihggac&lﬁacclvahm as the plaintiff’s pmc:u:t,o : ?ﬁ e ﬂg;
rhered ; he UK. Trad t, 1628 waz cop
mfe;re{i‘ tgﬁgg ;g)t(g;iecf e U‘Kﬁj ef\%&ﬁ?‘éﬁx I'But in tke Trade
INArK. oe Toade T ’ 3 in e i
o en 21(11)-(b)hd%§'§?Act, 1858 this cllzlx_%sedh&sé gep«é’- c§1 m
and Mercha?id:em that regard [See paraiu.e‘d e o
recommendfheo’pyéde Marka Act], been oxr:e; < [pide Section 23 %
T n O;i that though the paten? lic;a;x; Sowd not e c:;zrszmo
e rdeﬂmtii(relg,l similar trade mark of P

or a decep sir

o

ignt by reference to
he were & registered user, rcxe’_ﬁr;;cg; b‘:) ot 26" o
trade, unless, e ade mark use such expreus:: S e
the patentee’s tl‘;‘ Or““made by the came pdaf“..{), e 2 b
o sgbstrtvgéet fggq h.as in great part removed the
tc}?émédvs;nt‘z?ommittce referred.
Pnit 12 obtain

s Government nlt
oy g woverns
dation to set up ‘S‘pcgwg Sover
Recqumcé‘;nﬁcn as to the working of p
informa

) bowe it was represented to c
165. Besides t;i;u}?é;*i)y fomigngrs t};aéch_‘gﬁer ‘o Zeences 4
licensees of paienis he applications to the Con ateniees which
were unwilling LOi*xwt.;‘ne displeasure of the fo:‘: e which
for fear of mcurfg;ﬂ% o‘ retaliatory action mf“:e €
might taxie tthheeq C;gl.lab{)rﬂting' It was therefecre s
they we I

d be made fur licences being
that provision should be :

S

work these licences.

applicant
tedly an applican
that though undoub : at
. however, Lh.at ; ount of odlum
166. I COH\Slder‘licence does incur a certain §mnothing unnatural
for a s ?"{S{é’;}{emees in generﬂlgfand tf}fjif the unpleasant conse-
the hands ¢ ee of odium a ted. Tf for
it either—the degr ther exaggerated.
about it either—th leesure have been rather that tme inven.
the mai tof ;}r]l!cse gésghpatent in force Fhet;iw;?:ﬁi;yes the ratentees
the mainten > adequately worked in Juate working in their
tion should be ?quas licensecs to ensure adequate lications by the
would be as Sm(;aogside« the provision made f?r £tmp\x.riih te words
. ~nm2;1t f(lj.'f Ondom?m“nt-; of a&}fg ;a «nt waould be
Geniral Go{\ il‘ght” on which being %rder ht to sufllee to dimpel the
“licences of ri ; license oug ) .o .
£ or being | . - pulsory iecences.
available to an{yfgﬁeﬁé malking applications %OA 'gﬁﬁ”‘lﬁf\ke: Though
emba;rassmeﬁcﬁon there {s one suggestion v.d Derigns Act, 1911,
In tmsscorgloen 23A of the Indian Patgg“ féi’ the power to make
under Sec has been ves i rds
al G ment has the wo
the Ce?itrz;itlio(ziogc?rmthe endorsement of a patent with t
an applic R

own interests.

¥



~ mation from patentees regarding the working of patents. Besldes . -

y

-

“licences of righ‘t",- it does not a pear that the right has evu been
?ms been on the statute book for
he expangion of the grounds on which compulsory

exercised tho
over B years.
endorsements could be granted, and the provision enabling the
Central Government to apply for the revocation of patents which
are not ‘worked in the country, would not serve the nurpose far
which they are framed unless a muchinery {s set uo for enabling
Government to act in the matter, -

h the provision

167. Clause 105 of the Bill enables the Controller to obtain infor-

the Government in administering the Industries Development Act,
1851 are in a position to know in e several important industries
scheduled to that Act whether the commercial working of a patent
relevant to such industry has been started and if
uantum of working is.
ommerce Ministry which deals with patents is entrusted with the
‘task of obtaining information as regards the working of patents, the
Central Government would be in n pesition to ascertain trom the
above and cther sources the patents in regard to which action hLas
to be taken by them. I would accordingly suggest the satting u(p
of a unit in the Commerce Ministry for the above purpose.
unit might also have the function assigned to it of selecting “approv-
ed persons” for the grant of licences to work patented inventions
rolating to food and drugs ete.

VI, GOVERNMENT USE OF INVENTIONS

English Law as to Crewn use

168. There is one other matter which I consider is intimately con-
nected with the topic of compulsory working—the use of inventions by

Government for their purposes. In [Feather v, Queen (1865 6 B and |

$ 257) 1 it was held by the Court of Queen’s Bench that in the ordinary
form of Letters Patent the Crown was not precluded from using a

" patented invention without the assent of or payment of comnensa-

tion to, the patentee, It was however held that this was confined to
the Crown and did not extend to contractors who were entrusted
with the task of manufacturing and <upplying articles for Crown use
[Dizon v. Small Arms Coy. (1877 A.C. 632)]. This state of the law
was however altered by Section 27 of the Patents etc. Act, 1883.
The “officers and authorities administering any department of the
service of the Crown, their agents, contractors and others” were
empowered to use inventions “for the service of the Crown' on
terms to be settled before hand and in default of agreemcnt to be
settled by the Treasury. The Patents and Designs Act, 1907 when
originally enacted carried the provision in the same terms (vide
Scction 29). This gection underwent substantial modification by
the Puatents Amendment Act, 1818, particularly in two respects:
(1) in case of dispute as to the amount of compensation the Court
was substituted for the Treéasury as the competent forum; (2) agree-
ments entered into by the patentee with third parties for the use
af the invention were rendered inoperative in so far ag-they con-
cerned the uge for the purposes of the Crown., The “uss” to which

so what tha.-
[n these drcumstances £ a wing of the:

71

the invention cguld be nput .was hcwever still confined to that of
"I;eervice of t}nie' rown®. The provision sted in thds form whes the
tion was examined the Swan Committee. Cne of the matters
urged before that Committee was that in the coniext of the widened
functions of Government and the responsibilities which @ welfare
State assumed, the old concept of the use belng confined to “service
of the Crown’ which in modern phraseology wpuld comprehend only
the activities which were conducted by the Government through its
departments, was too parrow and required to te expanded. The
Committee, however, pronounced against this suggestion

169. In this connection it is interesting to note how srongly the
U.X. adheres to the view that Government shculd not have the
power to authorise the use of a patent except for whst has come
down historically as “Crown use’. In 1953 the Covermment of the
U.K. intreduced in the House of Lords a Bill extit’ed “An act to
make further provision as to the use for the service of the Crown
of patented inventions” and “registered designs” The Bill sought
to expand the scope of the £rovision in Secticm 4€ of the UK.
Patents Act, 1849 (ccrrespending to Section 53 <f the Patents Bill
1933) by making it applicable, inter clw, to

Clause 1 (1) (b): “for the productinon of crugs, medicines or
appliances required—

(i) by the Minister of Health for cupply to patients
under Part II of the National Health Service Act,
1948, or in the exercise of {uncticns transferred Lo him
by the Transfer of Functions (Miristry of Pensions)
Order, 1933, or for supply te the Northern Ireland
Hospitals Authority or the Northern Ireland Tuber-
culosis Authority [or the purposes of  anv of their
respective functions; (ii) by the Secretary of State
"for supply to patients under Part IT nf{ the National
Health Service (Scotland) Act, 1947, or in the exer-
cise of functions transierred to him under the said
order of 1953; or (iii) by the Minister of Pensions and
National Insurance for supply to patients in Northern
Ireland in the exercise of functions transferred to
him by the sald order of 1353;

(c) for the production of equipment required by apyv Govern-
ment department for supply (e any authority or person
under the Civil Defence Acts, 1937 to 1948, or the Civil
Defence Acts (Northern licland), 1938 'to 1850;

(d) for the production of communlcation equipment required
by any Government department for supply to fire autho.
‘rities for the purposes of the functions of those suthorities
under the Fire Services Act. 1947, or the Firc Services
Acts (Northern Ireland), 1u47 to 1950." :



affairs of such Corpor

The explanatory memorandum to the Bill stated:

of
specified purposes which are to be teeated ns includedd
among the objects for which inventions may be so usedl

Paragraphs (b) to (d) of the subsection include umong tL,e

purposes for which inventions may be uged certain funce
lions of the Government in connection with the Natlentd

Health Services, Civil Defence and the Fire Services i

Great Britain and Northern Ireland, which involve the
production of goods required for supply to members of
the public or to local or police authorities.” -

ellive

170. The Bill also contained provisious for compe.:ing the dis-
with the use of inventions for..

closure of “know-how’ in connection
these purposes. The measure however met with much opposition

in the House and it was withdrawn

171. The matter was thereafter referred to a Commitee under the:-

chairmanship of Sir Harold Howitt ond the terms of reference 10
that Committee were very limited being confined to considesing
“whether the Crown s ould have power to use in conpec-
tion with defence contracts unpatented inventione and. .. thereby 0
override contractual obligations as to such use” and on the recoms
mendation of that Committee the Defence Contracts Act of 1938
was enacted. This enactment, as its name indicates, touches only
the use of inventions and technical information in connection with
adefence contracts”. The provisions in relation to the use of patents
by Government for the purposes of the health and fire services were

abandoned.

Recommendation that UGovernment use’ might include use by
corporations owned or controlled by Government

172 1 shall be discussing thig fopic in more detail in the notes
(5 Clause 53, In the first place 1 consider that in considering what
should be deemed to be “Government Use” the widened concept of
Covernmenta! functions in a wolfare Stute should be given due
weight.,  Besides 1 do not sce any sensible distinction between a
State activity conducted by a Government department and one which
iy cmx'usicd'ts o atate-owned oF state-controlled Corporation for this
purpose.  Largely it is convenience which dictates or determines
whether a nationalised industry or activity is conducted directly
by a Government department Or through @ public Corporation
specially created for the purpose. The Minister in charge is ulti-
mately responsible to Parliament

for the proper conduct of the .
atlon and the fact: that the Government or::

“Clause 1 deals with permanent powers of Goveinment o use
patented inventions and registered designs ‘for the servie -
ces of the Crown' under scction 46 of the Patents ﬁ
1940 and the corresponding provisions of the Rogistered””
Designs Act, 1848. Subsection (1) lists a number O

the Minister does not interfere in the day to day management of the
gm?ggn is.iéx my .opinlon -irrelevant for considering whether or
not the acmm in truth an organ of the State. hag more
than an aeac ¢ or theoretical value in the context of the present
trend hieh economy of the nation. Several flelds of imgustrial
act m ch are essential to secure nationai well-being or which
¢ exied necessary to achieve self-sufficiency and ‘provide
ainsoﬁmxieegg “:ytzgzent;m are what might be termed long-range projects.
n, some ¢ izal a;y;i ght not yleld immediate profits so as to attract
pmight be %e’yand p*i?vggeh egx’te?peré? oigntt.h?f pacrirmen Sk ey
others, considerstions of pubnc‘mterest ey miaht
ba t_he factors which determine that the fﬁdﬁﬁfj?&bgoﬁfg brm[tg?'i
E}?‘venmsat fteelf. In all these cases in view of the recujre}x,n 1t
pr:d ::g}eciaiirtgﬂzi ma?n e;gent of a comrmercial -pat‘;ﬂrn “a :’:'»ta&*rnl
g8! ¥ o State-contro corporation may b ) to ca out
the venture. These indgstria;pundertakmgsvemisglgtur ;‘c;ec;rgdorrg
use patented inventions. If the law were as in the United Y*Linbdct;a
;,hes?e public cg:’pomtions weould have to  2pply for “co“mr'glﬂorz
;;cetﬁ;:s&“etbc Central %o;:)emment for endoreement, and t; guc:eﬁé
, three years would have to lapse from the rant of th ater

and the statutory conditions for the allowane e aopliaation
vzaugfi imw to be established. If, as I‘state\dagf:;iiei‘f ?iéoereagpfiitct?tlorl
no distinction between an undertaking run direct] ‘5 a G .eﬁo~r
t:nep‘; department and one run by a State Cn?ﬁc?:i%"myv;}loss\,e"l:
policies are directed by Government and whoze profite. if any g}g?

quoment the Stnts ; rof
augment thfi State revenues, it stands to reascen that Lndortalin
arrie - g Y . Eahand et DCCTCRIY
carried on by such a public Corporation have the j::g

‘ [EIC 9SS

rights as a Government department. 1 :
an expansion of the concept of “Government
nclude use by Covernment undertakings Tthe ‘c‘*“' ils
ha‘ve rescrvad for discussion to my notes to t*\‘ewr clevant ﬂi 1ses
(Clauces 83 to 55). This expansion would er.z‘able t.l‘ec‘f:eL ) a\{S;a
corporations to use patented inventions on term nfur):x' pwutﬂiwcf
reqsongble compensation as determined by the}tatu;&r';‘yxz‘nf}-d re
(vide Clause 55) without having recourse to the rc:’-f«ilu'}:i %‘e ‘u“
of application for compulsory licences. I believe tga*yi”n 10;‘{}"‘58‘
fé;h‘fgi i%rov1§1;pn§ asﬂto compulsory licensing and ‘ révo':;“t&i};:}%;
-working which will specially assist w i ed the pri
sector“gnd the proposed expansion ofhal;hl: tggrfz;;ﬁiégc génvgte
‘égzrtr(x‘r”ug;/teerixtmem use”i. which will effectively assiAst “the publ)ii
sector”, nt monopolies will be made o subserv i
interests and will cease to be i i i ® onmae!
they generally are, in an under—adelziarllg;ceiipcé%nxtnr?,}wtr‘al progress &

Statutory fixation of royalties not feasible

qd\}argh'l“l‘\ojY?L\’L‘:}sﬁt:o?qt}gise L{Zez} modo:ed, \x}'hothcr there would not be
advantage in U > statute laying down the principles which sho 1d
guide the Controller in fixing the amout r o ' “ander
compulsory licences, and in f)&l‘ticu‘.ar,L \:/thtthegy?}lxg féltyigle ;clinder
specify the maximum rate at which these royalties could beou t‘clx:“?it
In the questionnaire issued by me, I invited opinions on mse int
and the very large number of these who answered this (;po.mt
expressed themselves against such statutory fixation Twoq ;f)tllr?tg
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weré urged é%aim‘i the proposal to fix by ststute the maximum rate
of royalfy: (I} that the reasonable percentage usually accepted Iar
voluntsty licensing varied from industry to industty and (2) that

for licences in respect of each and every invention. I see conzidera-
ble force in these objections, There are large variations in the rates
of royalty prevailing in different industrics that #t is not possible to
fix @ uniform pre-determined maximum rate. Such a presdetar-
where owin %
vention or t

tion, the normal rates of reasonable rovalty are high, But such-a
high rate would operate unfeirly in the cas¢ of those industries
where royalties. are usually lower, It was also :‘_nﬁwessed upon meé
that if the statute fixed a maximum rate, there wo

tendency for the licensors to demand that figure and for the Cone
force. For these reasons I have thought it not desirable to recom-
mend that the statute should fix the maximum rate of royalty that
could be allowed by the Controller,

Mattors for conslderation in fixing royalty .
174, The fixation of reasonable amount of royally payable for
the use of the patented invention has to be arrived at on such a
large number of factors, depending on the facts of cach case, that it
is not practicable nor even desirable that these should be put in a
straight jacket. I have therefore contented myself with suggesting -
three principal matters for inclusion in the enactment in fixing
royalty: (1) that the royalty payable to the patentee or other person
beneficially entitled to the patent is reasonable, having regard to the
nature of the invention, the expenditure incurred by the patentee
In making the invention or in developing it and other relevant
factors [vide clause 42(2) (a) (i)]. This is a slight expansion of the
terms of the U.K. provision 39(2) (b), (2) that the royalty must be
such a3 to enable the licensee to work the invention with rcasonable
profit [vide Clause 42B (2) (a) (ii)], and (3) that the patented articles
arec made available to the public at reasonable prices, The second

factor is new only in the sense that it is not to be found in the U.K.
Patents Act, 1949 but it appeared in Section 27(4) (a} of the Patents
Act, 1807—48 which ran— .

“(4). In settling the terms of any such exclusive licence....
- due regard shall be had to the risks undertaken by the
licensee in providing the capital and working the inven-
tion but subject thereto, the licence shall be so framed as—

(a) to secure to.the patentee the maximum x'ofy'alty
compatible with the licensee working the invention

within the United Kingdom on & commercial scale and
at a reasonable profit;”

The last factor is new and has been included so that the consumer
who has ultimately to bear the royalty in the price of the product, is
not exploited. I am not unmindful of the fact that these three ele-
ments would pull in different directions, but if these. are properly

« balanced, I am convin

ced that a reasonable royalty can be deter-
mined. ' . <

it was not feasible to arrive at a rate which would be reaszonable -

mined rate would have to be sufficiently high to cover those cases .
Ang to the amount of expense incurred in evolving the {n='"
e amount of profit that is derivable from the exploita.~

d generally ba &

troller to fix it at or near that rate and I consider thiz argument has

Lt .
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VI, PROVIBIONS FOR PATENTS FOR FOOD AND MEDICINE
Cdmpﬁimry Licenzing

175. 8o far I have been discussing the measures to be taken Lo
ensure that patents granted in this country are adeguately worked
in it, and this wag regardless of the field of the inveation covered by
the patent. There are however certain types of patented inventions
which owing to their importance to the health end well-being of
the community, require special provisions for ensuring the maxi-
mum of production.

178. When dealing with the subject of the restricticss reguired to
be imposed on the patentability of certain inventions, 1 had pointed
out the prime importance to the country of inventiszs relating to
articles of foed and medicine, and in the latter categery I included
insecticides, fungicides ete. and recommended ¢

1
ortain o)

crtoin special pro-
vislens for the grant of patents for these .nventicns.

177. 1 shall-now proceed to consider the measures I would suggest
for ensuring the maximum utilization of these inventiocns arnd the

being worked at the carliest pessible time after
sealed, and I need only add thst these are additio
sions for compulsory licensing, compulsory endcrsement,

‘cation for non-working which apply to every patent granted

178, The provision for securing this, is in the U.Z
1049 contained in Section 41, coming down i

I praca

N

T 1572 me
de the

agY. has

signs s 311 by

Act LXX of 1952—Section 23CC. 1t has been cuxplained by the

House of Lords in Parke Davis v. British Drug F

lic interest and
not “abuse of monopoly” by the patentee and that consequently the
terms of section 41 which permitted the grant of compulsory licences
at any time after the sealing of the patent did not contravene
Article 5 of the International Conventicn which required that a
period of 3 years should elapse from the date of sealing before an

application for compulsory licence could be entertained.

“Approved persons” for licensing to be sclected by Government

179. The two basic featurcs of the compulsory licensing provision
in regard to patents for articles of food and medicine ete. in the UK.
and under Scction 23CC of the Indian Patents and Designs Act,
1911 arc: (1) that no time need clapse after the grant of the patent
before the application for compulsory licence could be flled; (2)
that the applicant is entitled to the grant of the licence without
proof of any abusc "“unless the Comptroller sees good reason not to
grant the application”. These words excepting which I have italicised
are not very clear but have generally been understood to mean,
that the applicant is entitled to the grant of the licence unless the
Controller considered that  the particular applicant should not
for proper reasons be entrusted with the privilege of working
the {nvention. The vagueness, however, of the phraseology, the
wide discretion of the Controller and thae fart -t o .
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t system as the method of remunerating inventors and as the meens

the applicant could be challengedyin -the: :
Controller by the patentee have been stated to
somewhat for the reluctance of persons to make applications for

compulsory licences. I see some force in this criticlsm. The remedy .

1 would suggest for meeting this situation is to vest the power of
selection of proper persons for wor food and drug patents in tha-
Central Government who under the Industries (Development and

Regulation) Act, 1851 control the starting of new manufactories, - ‘It -

the individual or organisation to work some line of the pharmaceuti
cal industry has been selected by the Central Government (and at’
this stage the matter is declded ex pearte by the Government,) such

an approved person would be entitled to demand a licence from the
patentee and if they are unable to agree es to the terms thereof, the -

Controller decldes the dispute and setiles the reasonable terms of«
royalty ectc. I consider this procedure an ifmprovement
present section 23CC and that it avoids the inconvenience and un-
certainties that attend the obtaining of a licence under that provision
and would recommend its adoption. I have set out the details of
my proposals in the netes to and {n the redraft of clause 45,

Hevocation f{or inadequate worlklng

180. One other recommendation I would add in regard {o these .
patents (for food and medicine ete.) is a provisien for enabling them -
to be revoked if they are not adequately worked after a reascnable
interval after they are cealed. This is apart from the general pro.
vision for revocation on the ground “that the reasona%le require.”
ments of the public with respect to the patented invention have not
been satisfied” within 2 years after the grant of a compulsory
licenice or compulsory endersement (Clause 41B). In the U.XE,
under the Patents Act, 1848, the ineffectivencss of a licence granted
under Section 41 of that Act (corresponding to Section 23CC of the
Indian Patents end Designe Act, 1811) to achieve adequate working
of the invention does not enteil the revocation of the patent. In
the circumstances preveiling in India, 1 can visualise several
inventions c¢f prime importance to natioral heslth and well-being not
being worked in the country and the patentee relying on the patent
to secure a monopoly of importation. If the penalty for inadequate
working in the country of an inventicn after an interval from the .
date of the grant sufficient to enable the patentee to work .it hime -

self or instruct licensees sufficiently to work here, were the revo- .

cation of the patent, the country would have one of two advantages -
—either an adeguate working by the patentee or those claiming
under him o as to maintain the patent and derive the economic ad-
vantages of the patent protection or the elimination of a patent that
serves no purpose except to secure to the patentee a monopoly of
importation.  The securing of either of these purposes is desirable
and that is the justification for my recommendation.
Summary of discusslen pnd recommendations in regard to  com-
pulsory working ete, of patented inventions
181, 1t will now be convenlent to summarise the dlscussion and

my recommendations in  regard to .the compulsory working of
inventions: When under-developed-countries adopt the patent
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for stimulating industries and technological progress, it is found
that a large mojority of patents is obtained by foreign nationals,
particularly from the more highly industrialised countries of the
world, with which they have economic and trade relationshipe.
The patentees work their inventions in their home eountries,
where the working strengthens that country’s economy, or in some
ather place which affords them the chence of making the most
profit, ond utilise the patent protection for securing to
them o monopoly for the importation of the patzmted crticle in the
country granting the patent. Sometimes these patents erc used as
a means of blocking industrial progress of the comuntry granting the
patent if that would enhance the profit of the patentee; but even
when not so abuend, the existenge on the regisisr of such
unworked patents causes conslderable harm to the naticnal cconomy
of the country granting the patent,

182, Two methods have usually been adopted by ccuntrizs whict
have been faced with this problem cf the patemts gran
country being owned by foreign naticnals who kave no
inclination to work their patents in the country. These

(1) the granting of compulsory lcences in
desirous of working the invention cn paj
able royalty determined hy designated i
or couris, and

P

{2) the revocation of patents which are not adeguately worked

within the country.

183, Questions have often been mcoted as to whether the devices
of compulsory licensing and revocetion for ncn-working cerve any
useful purposze or achieve the object of cecuring an adsquate work-
ing of the invention within the country. It is a fact that the num-
ber of applicaticns for compulsory licences or for the revecation
of patents for non-working are very few compared to the number
of patents on the register, and even to the number of patents
which are not worked. Four principal reasons bhave been assigned
for this phenomenon:

(1) The mere existence on the statute bock of provisions for
compelling patentees to grant licences induces them to
grant licences voluntarily on reasonable terms.

(2) The obscurity of the statutory language of the conditions
on the establishment of which compulsory lcences
could be obtained and the narrow construction which
the courts have been inclined to adopt of these condi-
tions have tended to nullify the intentions of the Legis-
lature in designing these provisions.

(3) In modern times, very few inventions could be worked
merely on the basis of the information contained in the
patent specifications, without ‘the imparting of further
technological details of working, comprehensively termed
“know-how", which patentees are usually unwilling to

Qonamtmand & Ve mm e e
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4) Patented products are ususlly marketed ;under. well-known
@ re%mered trade marks whz’ch cannot be used or even
refe

rred to by licensees in conneotion with the sale of the
goods made by them unless authorised by the patentee.

184. The last of the above grounda ralees really o question as to
the proper provision to be made in the law relating to trade marks
and I bellave that the changes made in Section 28(1) of t}te Trade
and Merchandise Marks Act, 1038 as compared with Section 21%1;}
of the Trade Marks Act, 1940 would to a large extent overcome the
dificulty pointed out.

185. The real difficulties to be surmounted are in relation  to

wealth countries, the grounds on which compulsory licences
or compulsory endorgement of “licences of right” could
be obtained—
i references to the invention bein
@ Egpa%ﬁe%?gbgg)gl commercially worked within th%
country,
(b) by making it available even in cases where an export
market has to be created for the manufactured
product,

(2) modifying the language 5o as to obviate the narrow con-
struction of the existing phraseology in the United
Kingdom, and

—~
[V%)
~—r

providing for the revocation of a patent in cases where
a patent is not worked adequately to mect the demand
for the article from manufacture witnin the country at
any time after two years from the grant of a compulsory
licence or two years {rom the grapt'of a compulsory
endorsement, the latter being a variation from the law
in the UK.

186, In relation to patents for inventions in respect of articles

the
in Section 41 of the UK. Act of 1949. The vagueness of
forlér\rxildnon which the Controller may disallow an ap lication for a
gompulsory licence under this provision has been said to contribute
to the hesitation to make application.

The main changes 1 suggest to solve the problem regarding these

. inventiong are:

st i Central Government the function of c‘nooys-

® 31(;; vt;botxénwt}}zg might be entrusted with the task of work-

ing these inventions, and to enable the persons so-chosen

to obtain licences from patentees on demand, any dis-

ute as to the terms of the licence to be settled by the
ggntfollgr. ‘ _

grounds 2 and 3 above. I have endesvoured to folve thém byw .20
(1) enlarging, as compared v7ith the UK. and other Common-~

odicine, the Indian Patents and Designs f}qt, 1811, as’
gxfnf:x)l%dedmilx?' {ggz icntroduced substantially the same provisions as are.

{2) To provide for the revocaton of those pateats which are

. not worked im the country odequately t¢ meet the
~demand for the product within a pericd of 4 yesrs
from the gesling of the patent.

187. I consider that these provisicns would (a) inZice patentess
voluntarily to -grant lcences readily and on reaxcable terms,
(b) induce patentees even in the case of compulsary licences to
impart “know-how” to the licensees in order to preven: their patents
f;*om revocations and (c) enable the eliminntion of those patents
which no one is willing to work in the country but whick zurt national
economy by serving merely to confer a monopoly of irnportation
on the patentee or otherwise hamper progress or bl

t ‘ . ock the workin
of other inventions. 8

188. The above deal with the provisions made for fezibitating the
use of patented inventions by individuwals desirous of w ¢
in the country. Besides these, howewer, the (Gover
have need to use inventions for their puUrposes.

T..
in e <
account had necessarily to be taken c¢f the expansion the func-
tions of a welfare State in the field ¢

c{ industrial proc-ction,

189, 1f the State or "the public corporations througs which the
State carries on generally its industriz} activities, had 5 resort to
the compulsory licensing provisions before it could ut:
inventions in its several factories, there would be
delay besides other inconveniences. This | have sougs: to  over-
come by expanding the concept of “the service of '"e Crown”
for which inventicns could be used in the UK. Act, 2=d in the
Bill. The result of the expansion would be that the Central Gov-
ernment might if they consider it nceessary authorise Govern-
ment undertaking to utilise any patented invention wiinout refer-
ence to the patentee, the compensation therefor being catermined.
in the event of dispute, by the High Court on reference

s2 patented
siderable

VIII. OTHER TYPES OF MONOPOLY ABUSES, RESTRICTIVE
TRADE PRACTICES AND MONOPOLISTIC COMBINATIONS

190. A proper patent law and particularly that branch of {t
dealing with compulsory working, results from the balancing of
three frctors: (1) the reward to the inventor so as to stimulate and
accelerate invention, (2) ensuring of freedom from competition so
that venture capital would be forthcorming to cxploit the invention
and (3) the interest of the community that inventions zre worked
in the country within as short a time as possible after the grant,
and on as full and ample 2 scale as practicable—and tmat if they
are not so worked, but are utilised to securc a monopoly ¢f importa-
tion, they are promptly enabled to be revoked. In the recommen-
dations I have made in relation to the topic of compulsory working,
I have constantly borne these factors In mind and I consider that
my recommendations i{f Implemented would improve our patent
law 8o as to minimise abuse of monopoly rights and render it &
valuable instrument Jor industrial advance, :
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181.°So fer I-have ‘been d
rights, namely, by non-work?gnn

o or
go u%rtisf thaio&ssggge @ 'I%xmopo y of importation and the measures to
to i upiaat . ére are two other types of abuse resorted
ot '(1§; ixf working the invention within the country and these
ooy L) In using patent rights as a lever to obtain a more
Someled mor Opoly or one for a longer duration than what the law
Fluion 1, Dheied s o peon, 7 59 o e I
A es an i
of patents or a group of patents es a nucleys (fo)r tﬁeﬁir&%ﬁi&iﬁ

combinations and cartels ;
B femons on almed at monopoly control of production

g with one type of sbuse of patent

Statutory nrovisio .
T Y DLO n agslnst restrictive practices in the UK., Act of

182, Be ali i

Conveniguotfigevé‘?dcl);_lntgixyggnmefe two types of abuses it would be
se eral terms the nature of N
It was held by the Courts in England b (e, problems.
evolved by the common law a:gt:?m ttha; Py, the rules

A , ! -0 restraint of trg p
were t e - ’
Mti;}ﬂfntf;’led‘rto impose any condition on the sale ie' rl)ftmtees
‘vm"};uv;.ungzacturid under the patent. Some of thf Lada-i of
whic ere Imposed on the lesse o inelnadas € conditions

of the poea: | 2e lessees ete. included the ibiti
that : Iﬁié .}?*?5 Of, ?ther unpatented articles from "c“ur“;s pr&frx)@mon
coulc;pb I,C-c? Oy the patentee, or the use of any out}\er‘awtq 1 - ‘gh_an
cond "Ztlé;xtiied fc; a similar purpese, the uveJ of {»l‘ iiwm %W“m‘é
ther p ite 5 iang T, TD oD seanver 5 6L
cven alfter thgs’af’“‘fumyom Fequiring the . payment LOfcy;goni.?:
Duechass 218 ;::rmma‘.wn of the patent, and the reouiremzaitdm
=g solely from the patentee both during the life of the pn‘ t?
gt {e of the patent

and even afterward :
; ! ! S unpatented articles needed I
e ven pa d articles needed for the use of the

193 This form of abuse became 80 pri in E
Igféx;?nz?egtctmltgg;engd. and enacted Se-étriggoggcg? iﬁeg‘f}fﬁﬁ tha‘;
lease of pat‘ented.artittl,}l];slagixoélsininhizgtciiCts I;}elating - thkc: 55152?
3:2 %:,;iziizgr,olresiie gl(‘) zgicrtlansee to purchase E}e;te%?té%ngﬁgfgsugfg

r hi ee, or restraini i
gfgrlx;;dn %\;Gntlogls' were invalidated. Snezc]tgiogirgs fg?srg él(f;)r;&gm%téuer
provis aymcr??afmg* the repudiation of stipulations for the ¢ :
tinue S%ction 38?2)royagy even after the termination of thé ait:gg:c
Hoase ot jon 382 ]. During the passage of the Bill throy ph the
nteres fords, WO provisos were, however, intreduced %n *h‘
int proj\'ision : pdatentee§ which greatly reduced the effectivenes ! Ei)'
instance the )fi[rz; gxgiggrgsgzggdsgsgﬁntia(D it At of gl SF‘gr
: i 1 the operation he main ge
\t:,(})lr;éht}zioize;iscs where the patentee oﬁ’ereﬁ an.alte(;itf?ifremcaégt;yfg
w unoatentéd con'triln Lhrg xjosmcti‘ons regarding the purchase or 5.:
i ‘patemeesamfl?c ¢s. This provided an easy loéophole and nccorée
gy batentee: o i)c:jr-ed altemgte contracts which required the av“
ey of such gc\j)tr {tam royalties as to leave no option to the lesgeé“
e Sensces . 0 acE:ept the contract -containing the restrictiv.

garding the purchase and use of unpatented articles——(s::

.Swan Committee's Second Interim Report page 385).

g in the country to block industrial.
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British United Shoe Machinery Case. -

194. The nature of the problem which the UK. had to tackle end.
the effectivencss of the provisions enacted are thus described in an
article in the “Economist” (January 16, 1643) thus:

3

“s ¢ ¢ The present structure of the patent law was txilt up at
a time when free cempetition between large nzmbers of
{lrms, many of similsr size, was the rule, &nd when there
were virtuolly no giants. # ¢ The Act of 1207 did contain
clauses designed to prevent some of the abuses which had
been commoen. But the whele of many indusiries had
become go largely dominated by a few coneerrs, end the
nolicy cf industry so dependent upon  exbaring un-
covenanted beneflts at the expense of the genera: commu-
nity, that nothing less than a radical overhaul of the whole
system ¢f cncouraging invention and securing the passing
on of benefits couid have been of any avail

However this may be, there is ro lack of evidence that the
existing system acted as a cefinite encoursgemen: to, and
tument of, monepoly. The case of the Dritish United

Shee Machinery Company was e clessic at the Ume of the

Patents Amendment Bill, 18168, That i3 now a ¢uarter of

a century azo, but hinery :ecentlz intreduced is leaced

un =t identical conditions, while the terms ¢f the

cd those who accepted it fzv twenty
under these lease helieved to

TCIT Cggures,
e
l)

arc

der

>k

3 are
& ¢an

«

) ! , @
opoly to meake and
machine. This sold outright, but leased to the user
who hes the option ¢f two forms of lease. One leaves him
¢rec to do as he will, the other which is much cheaper con-
tning & number of restrictive clouges. Under the latter,
the lessee must werk the machines for the pericd of the
lease, whether he is, in fact working at a profit or a lozs, If
he wiches to expand his business he can only do co by
taking over new machines from the same lessor, thus
extending the period for which he is tied. All subsidiary
machines must be taken from the same lessor, and if
materials of a special nature are involved in the operation
of the machines, they too may have to be purchesed from
the lessor. If improvements are made in machinery of the
type concerned, but these cannot be supplied by the Jessor,
they must not be incorporated; nor may the lessee make
improvements or adjustments of his own. Every fresh

by patent; th uppiy a given
;

B

lcase protracts the period for which the unfortunate lease

is tied.

It may be asked why any industrialist ever accepts such terms
when there is an alternative, prescribed by lew which is
free from such restrictions. The answer is that the terms

" for free use are.so much higher that it ig virtually impos-
gible to accept them, once a competitor has taken . the
other. Should no existing unit in the industry be-found
suffictently s_ubsexr\_«'igrg_t‘i_o,.agce,m_,thgm._.t_he solution s not.

Ll
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~and 58) re-enacted these 'with some alteraticns.

iar to.seek. Granted that the leass iz, or i the associaim::
"of, ofle of the modern mammoth concerns, money tan
-always be found to sét up a new competitor who%-th’g; :
servant of the lessor. It iy of course true that thiswhels -
-argument assumes that the machines leased make it pos:
sible to produce goods either better or cheaper than is pos-
sible, without them. That i3 true; and their general aé)op-'
tion i3 in the firat place a beneflt to zociety, But it is clear. .
that .such a siate,m makes it relatively easy to squceze out *.
of existence both all smaller competitors in the manufac-:
ture of similar machinery, and thereafter all those makes
of similar machine products who will not accept the lease. ..
In the abzence of eﬁFective competition at an important stage
in any train of industrial operations it iz poss!gcll; by abuse
of the monopoly conferred by the Patents Act to restrain
in a thousand ways the activities of those who require the
product which is the subject of the patent. Once that pro-
duct is essential for efficient productions, those who require
it can be made to deal entirely with the owner of the
patent to obtain supplies; to dispose of products, or to
secure services, to any extent which the latter desires.
Further, the would-be buyer can be prevented from enter-
ing 'upon-any course of action which is displeasing or
inconvenient to the patentee. The alternative to accepting
his orders is to go without the patented article, which may
mean abandoning that particular line of business.”

-

No provision for aveidence of resirictive practices in the Indlan Act

195. The Indian Patents and Designs Act, 1811 which was largely
modelled on the U.K. Act of 1807 did not however, contain any pro-
vision for countering this type of abuse. The Patents Enguiry Com-
mittee did not consider this question and made no reccmmendation
as regards the desirability or otherwise of including a provision en
the above lines though the UK. Patents Act, 1849 (vide Sections 57
The Bill however,
in clause 99 proposed for adoption a part of the provisions in the U.X.
Act. 1949 (Section 57) amitting Section 58 dealing with contracts for
payment of royalty etc, after the patent has ceased. 1 consider that
clause 99 is essential {or inclusion and in the notes on that clause
I have suggested the changes that should be msde to make the pro-
vision effective.
the inclusion of a clause on the lines of section 58 of the U.K. Act,
1849 for dealing with those cases- where & patentee improperly
attempts to extend the term of the patent monopoly. In the notes to
the relevant clause (clause §3-A) 1 have set out the drafting changes
needed to obwiate unjust result, which flow from Sectiow 58 of the

UK. Act, 1649, )

Cartels and monspolistic combinations

Besides, in the notes on clauses I haverecommended.’

186. The second type of abuge i3 more insidious and productive of -

greater harm fo the public Interest. In'the early days of the Patent
system, the {nventors who were rewarded by this grant ol mong ,
were those termed as lone inventors, individuals w.h?""\fsp&w %mii‘

!

!

J
)

+ situation two conditions obtainei: (1) There w=as

R s A
(4383

time, skill, energy and most often their entire means in solving ind

trial problems in the hope of Jbtaining some reward. Ingsluchus;;
centration of economic power by the reward thus ggta(;}r(‘feiiss;‘;edm;“
the reward itself was obtained by the working o the 'mve‘“ti‘ HS )
was the only manner by which it could be but to ber?c_xf'[m'l ':V' ien
Things, however, became altered since the 19t5 century ar?lla:ﬂ ufp
the latter half. Though the lone inventor hzs not g top ethc P
appeared, it is not incorrect to say that the successful i%v T “dxs;
today is one of a group or a team working in the research lab entto‘ o3
of mighty corporations. The grant of a paten: monopoly f S o
tions made by such research organisations or carpore-?*' O; XT\GET
a {m‘xed effect. The immense wealth of these f‘orpwf‘a?‘msn zlza: ha
abxeg them to set sside large funds for organisw’»‘ v"e":.ﬁ?:}?nfd T avoton
ing inventiohs by means of trial and error. Tre resy “this hae
bgen & very intensive research activity, a por.t:lr* -
ed from the inventions being ploughed back fo
its paying good dividends. Besides S

; ‘ _ inventio:
researcn teams, these corporations also acquire b¥

e T ; 1 ivi ;

of others in the field of activity in which thew This

basdalsofled to an excessive concentration of o ower in the

hands arti T indivi ups 2 Calways cod
1ds of particular individuals or Broups, 2 power not always utilised

in the interests of the community.

~197. Bennett speaking of the role of Intermztional ea
interlocking arrangements threatened nationai v
war says:

“Facts disclesed during Worid War 1D
illustrations of the role that patents poa+
national cartels. Little would bhe ga
menting the tendencies that alread
but the conflicts of business and natja:
from international cartels based upon
such wide publicity as to warrant cons

The use of patents to obtain nationalistic advantages for war
pcurposes was an issue in the synthetic rubber controv@;sv
of ‘%942, which became a matier of great individfral —o‘n;?
national concern when the Japanese  gained their m%fx}
military siccesses in'the natural rubber-producing roa;onv
of the Western Pacific. The controversy was closé}y linkeg
with agreements that provided for the interchahge of
patents relating to synthetic rubber between an American
organization, the Standard Oil Companv (New Jersev) 7%({
Its subsidiaries, and the I G. Farbenindusirie of Gcm“m; ”
(Bennett: "The American Patent System”, n. 217). )

Anti-trust Laws in the US.A. ’

198. Thouh it is possible that there might be cartels and manop:
Iistic combincs, which eliminate competitio;} in various acgrvc”'sh ;vh;i) ia
are not bn;cd upon patents, yet there {3 no doubt that patgnlt' oocllf
and cross-licensing have played a vital role in the creation and ng"ina
tenance of such institutions. It is therefore, not without signiﬂca%c‘
that the first Anti-trust law was enacted in the United States Und :
the Sherman Act, 1890 “every contract, combination. .. or conspira >
fn respect of trade or commerce among the several states orI w(lf;i
]gﬂ 2l & I—-7 UuL lllSOl

Pinterest tha
.
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oo st sus wvuialed dliegal and every
such contract ete.  was declared guilty of mi
sions on the Act are voluminous and I do
sary nor possible within the comp
reform of the Patent Law to deal
Anti-trust law or practice.

person entering into
sdemecanour. The deci-
not consider that it is neces-
ass of a report dealing with the
with the details of the American

The U.S.A. has also cnacted legislation
dealing. with other peculiar forms of restraints on freedom of trade.
The Clayton Act, 16

1914, sought to counter the evil of discriminatton
between diiferent purchasers of the same commodity and these
provisions were strengthened and several forms of similar mono-
polistic practices were dealt with by the Robinson-Patman Act, 1936.
Lows against restrictive monopely proactices in Canada, France,
sweden, the UKL and other countries
199. There is legislation on similar lines in Canada.
Combines Investigation Act, 1923 which stre
of the Criminal Code it was made an offe
agreement or arrangement desig
fixing a common price or a resale price or of preventing the lessening
of competition in or substantially controlling in any area, the pro-
duction, purchase or sale of any article”. While the enactment of
1923 was primarily concerned with collective action and with mono.
poly practices as such, there was an emendment of this Act effected
An 1951 by which resale price maintenance arrangements were pro-
nibited, meluding the refusal to sell for the purpose of enforeing
There are similar ona

resale price maintenance. actments in France
where the basic law contained in Art. 419 of the Code Napolean
Penal was amended iy 1995 and again in 1933 and 1954, Norway
and Sweden have similar laws which have heen recently {1553-54)
amended to render them more comprehensive. The UK. was really
late i the field, her first statute on the subject being of 1948 [The
Monopolies and Restrictjve Practices (Inquiry and Control) Act],
This however, hus been greatly added to and strengthened by the
Restrictive Trade Practices Act, 1956, /

Under the
ngthened the provisions
nce to be a party to an
ned to have the effect inter olig “of

ZAppointiient of Commission to inquire

into monopolics and restric-
tive practices in India supgoasted,

200. 1 have set out these facls to emphasise, that monopolistic
combinations and restrictive trade practices are

auniversal feature
of capitalistic economy and that special legislation ig needed to proteet
the public from these practices. The rule enacted in Section 97 of
the Indinn Contract Act regarding contracts in restraint of trade is
much too weak to touch even the fringe of the problem.

200 T am however, not
two rensons: first, th nigrh
nuclei on wh

which are th

dealing with this matter in any detail for
datents might comoetimes form a convenient
ich monoepolistie cambinations (and restrietive practices
coconcomitant of combinations and 4o o fuate which
the combination mig ‘ome into existence) are based, the problem
cannot be solved Iy any amendment of the Patents law but ¢nly v
dealing with it comprehensively so as to touch the manifold forms
which these combinationg might assume and in which they could
operate. This has been the manner in which legislation in  other
countries has tackled tie problem and with reason.  Secondly, any

solution that is offered must be related to the precise manifestations

f the combination or restraint wh{ch obtains in tl':emc%\;n:-gigg g&:
(s)enL There are no materials avaugble ont th:edmam)' ol waich this
i ion could be gathered I't oes not nee & £ o
Lrgig{)rl?:}&m?ha?wimoutgan evaluation of the g\g{li its nature and ex
tent t,he, remedy to counter it cannot be devis

]

202, For these reascns I have not thought Ixt posililehgzg\;ae};e any
recommendations in regard to this matter.t bczlxl;;e Hlowever Ea:;
from this topic without stating th_atl I do no . ter v Jndz to be en
exception to the general rule regardin the exis e:f., ¢ omb Q':blic

d restrictive trade practices which are cont.:..,,_ the pu fe
?r?terc% In this connection I will with advantage @xtras‘.. 2 passage
frorﬁ ;'recent work on the subject. The authors cheerve:

-~
“Restrictive trade practices are as old as tr::,.e
represent nothing more than the atter‘nyﬁ.s of
men to interfere, to thelr own advantazz, or

age,

industry in which they are engaged, with the

ing of supply and demend and with the results of com-
petit*én s to practices, the advantages cf corn ring the
i ~4ians: =anvei o
market were known to the ancient Egyttians; capyri are
in existence which show the existence ¢! private monopo-
ster g e
lies in wool and cloth, and a schedule of = cher .
t is knzwn h shows
which dates from about 3000 B. C. is knswn, b shg
an attempt to fix prices as against thos2 prevaiing in
competition. In Greek times the e ner s,
having ascertzined from the stars that e olive crop  for
the fﬂort‘wf'ominq season was likely to te par rly c§)1~
. - - A 3 Iro S -
pious, arranged some months in advangr;‘ to h‘m_MuL% & 'f“n
i"bie olive presses, thus proving that philosophe 5, as we
qAs academic econcmists, can achieve cconomis indepen-
dence.. ...,

£
chendise

ree

Thales,

Mor j the practice of restriction is ende ‘

l\lﬁmimroiﬂjit :I‘\SQL}S.(iartJeahgg from the cariiest time sought to
n:’ur:;&: by legislation with sectional profit maw g. E;f’:":ere
are monuments in-India, q‘atmg from some cenﬂtf LE? brorg
Christ, recording regulations to prohibit me{c;ka.».ysf.j ‘ zm’A
producers from making collective agreements ~‘34.m n.;ir(x\cu
the natural market prices of goods by wzt.h}‘u‘o;@mg them
from trade: boycotts are mentioned amongst ’chcr pun-
ishable offences as well as any interference with buying
and selling of others, and throughout hzsmr}y’soverclgr‘s,
constitutional or otherwise, have attempted to
private monopolies with onc hand thle oflen
monepolistic privileges wwith the other.

repress
granting

(Wilberforce Campbell and Elles “The

Law of Restrictive
Trade Practices and Monopalios

195 7—pages 2 and 3),
203. 1 would thcrefore recommend the appoi'ntrr}en‘: of a com-
\mr to enquire into the existence of monopohgs in this country
mls;‘he ;orxﬁe in which the term is understood iln this ﬁold of the la\jw
:1215 the 5revalence of restrictive t.rade practices which are detri-
cntle té the interests of the public generally and to suggest mea-
:{rcs to remedy the evil if found to exist. In ghe comc;:;t of }E’IC
large scale industrialisation of the country that is nraensr
ge s

ic in comex
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I consider that such an enquiry would be found to yield fruitful re-
sults and constitute an assurance to the general public that the eco-
nomic advantages resulting from the country’s advance are nof
being diverted to individual aggrandisement,

IX. OPPOSITION PROCEDURE

Proposal of the Patents Enquiry Committee to delcte provision for
opposition

204. There is one matter relating to the procedure for the grant
of a patent which is of sufficient importance to be dealt with here
and not be relegated to the notes on clauses,

The Patents Enquiry Committce suggested a radical change in
the procedure for oblaining a patent by the elimination of opposition
proceedings. The rcasons underlying their recommendation to drop
the provisions relating to opposition proceedings are set out and
discussed in paragraphs 146 to 155 of thelr Report, After explaining
that the purpose of these proceedings is to cnsure that as far as
possible an invalid or defective patent is not sealed, they adduce
the following matters as rendering the change desirable:—

(1) The proceeding for opposition before the Controller is not

less expensive than the proceeding for revocation before
the Court,

(2) The existence of opposition procecdings delays the grant
of patents by reason of the necessary extension of time
caused - by such proceedings. They calculate this as en-
tailing a delay of at least nine monihs after the acceptance
of the application and add:—"If the opponents resort to
dilatory tactics, that delay may be longer still. Numecrous
instances have been brought to our notice where the
opposition proceedings have lingered on for three years.”

(3) Starting on the premises that opposition proceedings are
mostly unsuccessful, they conclude that tho delay which
ensues thereby causes substahtial loss to the patentees by
reason of the fact that their time and resources  whirh
could be concentrated on the development of the inven-

tion are frittered away in meeting the challenge of the
opponents, .’

(4) A further reason adduced is that as the grounds upon
which the validity of a patent can be questioned in a
revocation proceeding are more extensive than in an
opposition proceeding, the latter is unnecessary as being
not clective to test the velidity of a patent.

(5) They also urged that as the decision of the Controller in
an cpposition proceeding did not conclusively establish
the validity of a patent because the validity of the patent
might still be challenged in revocation proceedings,

. opposition proceedings were of no substantial value.-

(6) Lastly they stated that representations had been made to
) them that opposition proceedings were being invoked for

iz

the purpose of blackmailing the applicant by threatening
him with expensive litigation.

05, For these reascns, the Committee recommended that pro-
cee(ziin s for opposition should be replaced by a procedure by which
after the acceptance of a specification, and its bemg thrown icj;jpen tci
public Inspection by advertisement, there should &apseF@ teré:
of four months within which any person mterested‘ might uﬂonmi 1?:
Controller of any grounds upon which the grant of the patent m ghm
be withheld by him, and if after considering the points set out, he,
came to the conclusion that the objection was{ wall-iqmgied, . e
could refuse the patent. This recommendation i3 set out in statu-
tory form in Clause 21 of the present Bill,

Cemmittce’s proposal retrogradoe

208, Having considered the matter carefully, I have e_i:m‘ved at tx}ée

. 3 1 —— Aoty Al .

conclusion that the propesed step of elqltr}mnatx’uguol.,y?:igo;qErg}:e;ﬁﬂ

i i i it is neither in thes interests of the

ings is retrograde and that it is ] o terests of the

:aag’tentdem themselves nor calculated to further the progress of re
search or industry in India,

. ) )
207. Before dealing with the ceveral rcasons adduced by  the
. 3 z . e
Committee a few figures regarding the number of cppositions en’tu
eé in relation to the number of applications filec might he&s%g})ota
: ciati f T ring the eight years 1050 to
B v appreciation of the problem. During the exght
e Ty i tents in India were 20,222
and the total number of oppositions entergd were Wf’tf/f?' Ia vhaB
ng\;uv the break up of these figures a little later but the fgures
LislUudos 34 4 B - ; N 5 o
themselves might be useful to 1gorr\:;’cq
ings by way of opposition hed len the
which was being freely availed of t
tors secking patent protection.

[o!

any impression that proceed-

t mselves to a cort of blackmalil

f to the great detriment of inven-
i The LExamination syst and the Depesit

Patent systems clessified-—The Examination system and the Depe

L J EYSN]

System

208, There are two main systems relating to the Eraxiﬁofv gitct:'nts
prevailing in the several countries on the worlf., L_uor“a"g s,‘;éxrl_g?
system and the examination system. Under the Legis&auonl‘sga{j%n;
the Patent Office"merely checks the formalities of NtA e gi)p I'I'dftd’
and receives fees but does not guarantee in any measure Fe va lanzi
of the patent. This is the system which is prcyalen%hm ta&ncies ind
Belgium and in certain South American countries O(%poh ex;ami;es
examination system. Under U}IS system the Patenﬁ(z ice efhrmall
not merely whether the application and the fspeﬁc;xhucatzorzi rczﬂ_iron 3;
comply with the requirements of the law but ,aleo tvun ff)v u\:});ch
scrutiny of the cssccrlatial tc'hn‘rac‘tcrliufglaotfiogxh(iolTc(s‘le&(;n IIz{dor o

i is claimed particulariv in re n to novelty. he
g;c;tcccct‘;oa:n;;aiion sysfom, the Patent Office should “gugrantec ;i{ggg
validity of the patent, but most countrics l}ave aq‘(uptc a mp}(tmon
examination system under which there 1s as khoroxjgﬂ antcxlangél ion
as possible of the prime requirements of an fnvention to 3uts }‘Etack
grant of a patent, but leave it open to any interested pirsc)n t}?isa fack
the validity of a patent notwithstanding the grant. It is vp

of examination system that was introduced into the Germa_n Patent

e m ey seau
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Law by an Imperial Decree of 1877. This system is stated by Dr.
Ing as having greatly helped the German industry by assuring the
patentees of a certain degree of validity such that they were encou-
raged to raise resources in starting the industry for working the
invention.

Patent procedure in the UK,

205, CGreat Britain started with almost a pure registratien system
but adopled the German examination system in her Patents Act of
1883. That enactment introduced an examination of specifications for
ambiguity, sufficiency of description, disconformity and a few other
matters. Until 1902, the examination by the Patent Office did not
extend to the novelty of the invention., The Patents LInquiry
Committee presided over by Sir Edward Fry suggested this enlarge-

ment of the scope of examination by the Patent Office and in their’

report they adduced the following reason for their rccommendation:

“We are of opinion that the grant of invalid patents i3 a
serious evil inasmuch as it tends to the restraint of trade
and to the embarrassment of honest traders and  inven-
tors.”

The Patents Act of 1802 provided for this exarninaticn and its
scope was further enlarged by the Amending Act ¢f 1932, “Obvious-
ness” or “subject-matter” was still outside the scope of examination
until the Patents Act of 1949 to which I shall advert presently.

™
S8
ti

210, Stated broadly an opposition proceeding constitutes an
extension of the investigation undertaken by the Examiner., No
doubt there are some grounds open in  an  opposition  proceeding
which are not the subject of scrutiny by the Examiner, for instance
the ground of prior public user but these are matters of mere detail,
What I desire to emphasise is that the history af the patent legisla-
tion of the U. K. shows that néew matlers for examination, and
necessarily for opposition have been added from time to time and
there has never been any change in the reverse direction, of dimini-
shing the scope of examination or opposition. It is in the light of this
history that I consider the proposal of the Commitiee a retrograde
one. I might at this stage refer to the extension of the grounds of
opposition in the U. K. by the Patents Act of 1949 by which an
objectiont on the score of “obviousness” or “lack of subject-matter”
was brought-in. This was based on the acceptance of the recom-
mendation of the Swan Committee. In their second interim report
the Committee referred to the representations made to them that the
scope of the grounds of opposition ought to be enlarpged, to compre-
hend “subject matter”. They accepted the force of these representa-
tlons and expressed themselves thus;—

wiryps
L

o grant a patent, even though it may be subscquently re-

voked, for something which quite obviously possesses no
mventive  merit whatever, is pruna facte contrary  to
public policy and contrary to the purpsse of the patent
law, whose object has always been to encourage genuine
inventions without imm»osing undue restraint upon normal
industrial developmen:. Against this, {t is urged by those

who object to any ext:nsion of the Comptroller's powers |

. Several witnesses have expressed the viz

1.

. o

R

5

i

e

89

in this direction, that little or no harm iz done by the
continuance of such a practice. We are nc: convinced of
the truth of this plea. The evidence we hzwve heard satis-
fies us of the fact that people are deterred &+ the risk that
legal proceedings for infringement may inwvolve so sericus
an expense to the. defendant as to deter -im from chal-
lenging the patent. ‘Thus, an obviously mvalid patent
may act as a formidable deterrent, and discourage a manu-
facturer from pursuing research, or from zdopting impro-
vements in methods of menufacture which volve nothing
more than the application of the normal zzchnigque and
slzill of those experienced in the art”

“The Patent Offices of the principal industrial countries, parti-
cularly those of the United States, Germany, Sveden and
Holland have power to refuse applicaticzs for patents,
whieh, in theoir opinien, are lacking in suk;

that patents
granted by the Patent Ofiices of countries which in addi-
. tion to maling & wide investigation for nowvelly, e the
question of subject-matter into account
validity valuz end therefere a better che
cial cuploitatict: than the patents gran
where the question of subject matter is
Incidentally it may be observed that the
novelty, which tcday is an accepted and
of our patent cystem, was when first progz
Fry Committes of 1800, strongly opposed 2y a nu .
witnesses as likely to be an cxpensive ang dangercus in-
novation....Ac a logical coroilzary to our fccommendation
that the Comptroller should have power to roject an
applicatien cn the ground of lack of subdject-matt i
follews that he should similariy have poweor to re
grant of a patent on the same ground in oppos
ceedings.”

o>

o

Absence of eppositien precedure in the U.S.A. Patent law has fed to
difficulties

211. The opposition procedure which originated in Germany and
formed an adjunct as it were to the examination system is the com-
mon feature of the Patent laws of all countries which have adopted
the examination system except the U. S0 A, and Canada (the latter
following in essence the Patent law of the U, S, Al) in both of which
g highly complicated ‘“interference” precedure obizins,  Specling
about the diffficulties caused by the American patens system, which
does not make provision for opposition proceedings (the interfcrence
procedure for which the American and the Canadian Patent Acts
make provision being directed to determine prioritv of invention
and not the patentability, of the invention disclosed in an applica-
tion), Rossman says in his “Psychology of the Inventor” at page 172:

“,..Claims and patents are allowed which should never issue
on asccount of poor searches by inexperienced .examinemm

\ Thaca tarralicd — o
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-y the Committee an

_ R wns wabis us @xpensive litiga-
tion costing thousands of dollars.”

fwading with the suggestion for the introduction into America
o  wystem of opposition procedure as obtaining in Great Britain,
g1 waits? Fox says: (Monopolies and Patents, page 278-280):

i . . . the solution has been suggested as lying in the giving to

the Patent Office of the power to entertain proceedings
‘directed to obtaining the cancellation of issued patents
comparable to the opposition proceedings in Great
Britain ... The United States National Resources Planning
Board has suggested this reform in itg report: ‘The {ssuance
of many unmcrited patents might be - forstalled by the
publication of applicatlons to make possible the challenge
of patents on grounds that might otherwise be unknown to
the patent office.’ This sug?est.ion -was made upon the basis

of eliminating a great deal of the crushing expense which
attaches to patent litigation.”

¢y wpusition proceeding necessary in the public interests

212. Taking thc several grounds urged by the Patents Enquiry

¢ ssnmittee in favour of their recommendation to delete the provision

s¢ Opposition proceedings, I feel unable to accept the soundness of
v, As regards cost, the experience in other countries where liti-
s,ation costs are very much larger than in India, points to the fact
Teud there does not appear to be any difference of opinion on the
--ant, that the costs before the Centroller are very much less than

“wfore the Court. [ have no reason to think that the position here
o eny different. k

213. In cases where an opposition is entered, the grant of a patent
would neeessarily be delayed, but the question is one of balancing the
-renefit which accrues to the public from a successful oppesition elimi-
-.zung a possible invalid patent.and the incenvenience or hardship
w=used to an applicant for a legally patentable invention not being
—mickly sealed because of an opposition. In considering this it has
- pe borne in mind that under the law the rights of a patentee start
s—um the publication of the complete specification though a suit for
——iringement could not be filed till the patent is granted. Alfter set-
~=g off the one against the other, patent laws in most of the countries
=7 the World which follow the examination system, have provided for
&= opposition as conducive to public interests and I am unable to see
=1y condition in India to militate against the application of this rule.
I consider that the views of the Committee were greatly coloured by
nose assumptions none of which I consider well-founded—first, that
& very large number of applications were opposed; secondly, that most,

-1l not all, of them were unsuccessful and thirdly, these eppositions

vere mala fide, and that this procedure has heen utilised to blackmail
mona fide applicants, particularly those with slender resources, the
assumption being that the parties who raised the opposition were rich
rporationg who blocked the immediate grant of patents by demand-
“ing improper concessions as a  ground for withdrawing their
opposition. I do not find {rom any of the memoranda submitted to

v representation regarding mala fide use of opposi-

<
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Yon proceedings.
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elght

the following:

ears from

‘; e ) tistics of oppositions filed duri'ng the
214, T have subiggécdmt?gsgiatg a camfuf? scrutiny which discloses

Yesr

Total
number
of
applicatons
filed
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pumber
of
oppositions
entered

Rezult of oppesitibn
procesding

1

4

1950

1951

1954

1955

1956

|
]
|

2‘-\
1851

3108

2272

3497

2736

3067

0

27
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4
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atiawed  whally
part,

—lications {or patent
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dizrnissced

withdrawn

disposed  of within the

oppositions 1o ont aet
of cognate inventions
withdrawn.,
disposed  of within the
vear,

d.

application for patent
withdrawn,

dismissed.

withdrawn,

disposed of within the
year.

allowed,

spplications for patents
abandoned.

dismissed.

withdrawn,
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., court pronouncing e patent val
" patent in other proceedings,

1 % 2 3 4
1957 . . . Sl 3456 2% 6 dlsposed of within the
. year,
4® epplications for patents
abandoned. '

2 withdrawn,

e s s o bt

Totel 1950-57 20222 140 102 Eoppoaiﬂom disposed of)
55° (oppesitions  successful)
47 (oppotivens unsuccessful)

*Successful oppasitions.

215, These figurce do not show that oppositions are entered mala
fide with a view to blackmail, Compared to the flgures of oppositions
entered and analysed according to the success or faflure, the ﬁgurés
do not indicate tpat the right to challenge at the oppositibn stgge has
been abused. The total number of applications filed for the ol‘ h;
vears 1850 to 1987 were 20,222, The total number of oppositions %n
tered were 140, 102 of them were disposed of within the periodu Or:
these 55 oppositions were successtul and 47 failedleither because thay
were rejecied on the merits or were withdrawn or cismissed be"aus)e
they were filed beyond the time allowed. Ihave also made an analys
about the identity of the applicants and of the opponents conceztruﬂg ilr?
these proc.eedings. It however affords no confirmation of theuvie\&r
that opposition proceedings have been resorted to by rich corporation
‘?’i‘h a view to blackmail poor inventers. I would glec erdcf ‘th;f t}};—
fxﬂgures of oppositions entered which the Committee hava c:veti out in
Table 5 of Appendix I of their report at page 126 de not &DD-’:”I‘ toul nd
support to the theory put forward by them, ’ e -
216, If the aim of the patent examination is to ensure to some
extent at least that patents shall not be granted where the inver;:)"‘om
In question does not satisiy the statutory tests of patcnt&‘éilit ; *"n
cularly novo.lty‘ it is preferable to have the applications br’cléct':c;
at the opposition stage, rather than grant patents and reauiré thtq‘
parties 'should go through the process of a petition for re‘.focatiSr;
to get the patents annulled. It is to be borne in mind that the grant
of a patent has a great restraining effect upon manu‘iactureérs a
restraint which is justified only if the invention satisfles the sta’tu-
tory tests of novelty, subject-matter, and utility and there islno great
poin¢ in having merely a perfunctory examination with u simulated
opposition and then having a patent on the register which is alloweq
to continuc because of the expenses involved in a petition for revoeati
or because of the weakness of people in submitting to tne c\*f»czi”%n
of a patentee. It is essential that the public should be guarcicd. ';[“15’ S’i
impositions by patentees who, because the unavoidable ir‘nmeri’l\:;v'ol
of the examination are not remedied by an effective opposition rwiw?i
ik diaid ‘:}’

to secure the grant.
211, The fact that the decision of the Controlle
SMoes not conclusively establish the validity of the

I on an opposition
at all for eliminating that procedure.

‘the patent is no ground
As for that, even a decision of @
id does not bar the revocation of that
The argument therefore besed on the

&

“

&

decision of the Controller not being final does not leaZ anywhere.  The
way to look ‘at it is this: examination for novelty eic, is to see that
those applications which deserve to be thrown out zre sc dealt with,
Opposition aids and secures a more detailed and irformed examina-
tion. The benefit to the public of the system is to be zauged therefore
by the number of applications which are rejected because of opposi-
tion. 1If patents were held invalid by courts evexz after they have
passed through the test of opposition proceedings before the Control-
ter, it only shows the imperfections of the earlier emquiry and is no
argument for eliminating ell enquiry. On the otk=r hand, it is to
the public interest that the examination should be strengthened by the
appointment of a sufficient number of well qualified Patent Examiners
and strengthening the examination staff and by inviiing the coopera-
tion of those who are interested in the invention by entering an oppo-
sition and pointing out to the Controller the deficienz:es of the inven-
tion which would render it unpatentable, The half-tezarted oppesition
which {5 envisaged by the Patents Enquiry Comrmitiee and which is
now found in Clause 21 really serves little purpose. I would prefer
to enlarge the scope of the examination before the Ceniroller and also
of the grounds of opposition to what they are under tne U.K. Patents
Act of 1949 instead of curtailing the provision as to ~pposition which
has been prevailing in the country up till now. Tre detalls of the
provision which would carry out my recommendaticz I have indicated
in the notes to Clause 21 (infra).

iakal SE
PROVISIONS FOR ENSURING SECRELCY GF
INVENTIONS

FENCE AND

X. PATENTS RELEVANT FOR THE PURPOSE OF DE

Prasent Law in India

218. I shall now take up for consideration th

e ¢
suggest in relation to the law.regarding patents reievant for defence
purposes, d:z

hanges I would
The present law cn the subject in Ind:z is contained in
section 21A of the Indian Patents and Designs Act, 1911, This
section, which is identical in terms with Section 30 of the UK.
Patents and Designs Act, 1807 was introduced into the Indian Patents
and Designs Act, 1911 by an amendment eflected by Act VII of 1930

219, Under the Indian Patents and Designs Act, 1911 when an
assignment has been made of an invention before a patent had been
granted for it, the Central Government might “at any time before
the publication of the specification certify to the Controller that in
the interests of public service the particulars of the invention and
the manner in which it is to be performed should be kept secret”
(sub-section 3). If such certificate were issued, the specifications
and drawings were to be kept in a packet sealed by Government
(sub-section 4).  Sub-section (10) cnacts:

“(10) No copy of any specification or other document or
drawing by this section required to be placed in a sealed
packet, shall in any manner whatever ‘be published or
open to the inspection of the public, but, save as otherwise
provided in this section, the provisions of this Act shall
apply in respect of any such invention and patent as
aforesaid.”

Thia is effectuated by the Secret Patent Rules, 1933, which provide
that the application would be subjected to the usual examination




by the Patent Office bu£ th;n th
) e acce
xt;ge%p Tﬁfﬁg"?@iﬁc?tion would not be ;;)fglci:h;vdoqggdngénlfc e
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' ot to be open
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the expiration of the t

erm of the
;'et.)crri% tod.goxg‘ernment (sub-section 7). eatﬁct?egfs 19 be deli-
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. . h mer (o)} ocraces N . N
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patents. . Tuies applicable to othep

/' Defects in the present law

220, . '
provisoior??e&ibctw Provislons guffer from two  defects (I T
Inventions Whlc};) Secrecy are attracted only to the cages of th o
other invengC fﬂl;e fls;x%:ued; to the Government. In tEe ﬁ"‘an
provision as or w}u{: applications for patents a}a m %we ‘?f
tions be relevanste(i:rgegladtli;?xc%gntghdo oot 2paly, cven it d;eajg"é;?
and are therefore of vital i oo oS, et out i?g}sigftéo? 1A
ile the

OIIICIBIS Of the Idte“t Oﬁlce are res Tained fIO‘Zl d.SCIOSl“ tll <edlUl=
Py

i specifications in G hi
xqrg egshe(éﬂs are passed to other persons, thér?;? encot s?zfn"‘;’a‘zmh ?e‘crgcy
j Bléxg}?nt;hmedw?o have assigned the inventions fo th;eségz\]c§103
in operation ¢ etshe clects were rectified by provisions which vore
the Defencn o?rlnde' dl%r%tmris%f the war ip tfue shape of rule 42guxr‘1j§re
: CHLR 18 Rules 9. L o r P aer
UK, G e ,ine same defectg cnaracierised the
pri{vz'sli)oarisng% ?‘.ﬁd gelzlgns Act 1007—39 and duriné \vaifCtr"léjeﬂ ;‘3\
Defence (Patentse T;‘aé}e ﬁageretsgp%emented by rule 8"c‘>f tf{cf
. : 5 etc) Regulations 707 o

ier the Defence of the Realm act. o504 these war tlxﬁgq;e“
T > : I time pro-

sufficient to refer tq Rule 42 of Substantially tpe same, it ig
> which ran: ¢ 42 of the Defence of India Rules, 1939

“42(1) For the purpose of thj
, Is tule, the expression ¢
lerd means the'Controller of Patents ang fz(;igfsamgo?t{?:l‘
unaer the Indian Patents ang Designs Act 1811 Ppo n»kd

. ' he coming in
tr:ugrci'g;arz;e, an aéaplfzcation has been lmzigde tt; tiogca;gf
: ¢ grant of a patent or th i i :
design, the Controller, ; i isfied that e on Of 4
' , if he s satisfled that.it j

4 . ] ~ o

d.;irsxt {qr the defence of British India or the osfﬂec\;gr;
é)ongic;;zocx;)r;noft}ggolw?vr sopto do notwithstanding anything
taine naian Paients and Degsigng pet 10,0
omit to do or delay the doing of ing i 1o L
! ‘ la; & ol anything which 1o ]
otherwise be required to do j lation tc Capplicati

: e lireq 1 relation to the applients

}z;rz%chny \c\);cti}cr, prohibit or restrlet the pub]ic‘atiog Iofcfr;i"g?’
)¢ 11 Tespect to the subject matter of Jlica-
tion, or the communication of such informatiégetapph'cg-
cular persons or classes of persons. o parth

{3) No person shall, except undep the aut :
‘ ) I ¢ authority o7 g
permit granted by the Controller make an ?gpgiffa&gt?cﬁ
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the grant of a patent, or the registrati—n of a design in:
any country or place not inciuded in Hi Majesty’s Dami-
nions and not being an Indian State.

(4) If, in the opinion of the Central Govermment, it is neces-
3ary or expedient for the defence of Britizh India, or 0% the-
eficient prosecution of the war so %o do, the Central
Government may by order require any person to furnish

* to such euthority or person as may be specified in the
order, any such information :n his posz=zssion relating to
any invention, design or prccess as mav be specified in
the order or demanded of him by the said authority or
person,

(5) The right of a persen to app.y for, or :z obtain, a patent
In respect of an invention or registration  in
respect of a design, shall not be prejudic=d by reason only
of the fact that the inventi-n or d has previcusly
been communicated to an authority c¢- person in com-
pliance with any order giver under su=z-rule (4), or used
by an autherity or person in consequencs of such commu-
nication, and a patent in respect of an invention, or the
registration of a design, shall not be =2!d to be invalid
by reason caly of the fact that the ention or design
has been communicated or used as zZzTesaid.

(6) In connection with the making, use ¢ exercise of- any
invention or design ¢n behalf of, or for he services of the
Crown (whether by wvirtue of the Indian Patents and
Designs Act, 1911 or otherwise), the Ce=tral Government

" may, by order authorise the use of an- drawing, model,
plan, specification, or other document or informaticn in
such manner as appears to the Ceniral Government o he
expedient for the defence of British InZia or the efficient
prosecution of the war, notwithstanding anything ts the
contrary contained in any licence or agreement; and any
licence or agreement, if and in so far as it confers on any
person, otherwise than for the benefit of the Crown, the
right to receive any payment in respect of the use of any
document or information in pursuance of such an autho-
risation, shall be inoperative.”

221. When the Defence (Patents, Trade Marks ete.) Regulations
1936—41 lapsed in England thev were very soon replaced by
Section 18 of the UK. Patents Act 1940 but there was no similar
legislation effected in India when the Defence of India Rules lapsad
in 1946,

Provision in the Patents Bill, 1953

222. Clause 23 of the Patents Rill
Indian legislation provisions on similar
Section 18 of the UK. Patents Act, 1949

223. There are two essentlal features underlying the procedure °
enunciated by clause 23. {1} The Defence Department .notifies
from time to time the classes of inventions which are relevant for
the purpose of defence and the'duty of the Controller s to examine
the general scope of the invention and to pick cut all those inven-
tiona which annear ta him tn fall Yncenn (DY Xhan

v

mtroduce into th

- ivpal 14 N
1t nol izentical hines as i

seeks to
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work satisfactorily, the Contro
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the Controller ig satisfied that an invention fal]
classes, he has to make an order directing the
invention secrot and inform the Defence D
cation and of his having passed the sec
orders of the Department ag to the co
these directions.

s within the notifieq
applicant to keep the
eparlment of the applj.
recy direction, seeking the
ntinuance or revocation of

Provision us to nolified

classes
U.S.A, enactments

desirabic&—-U.l{., Australian ang

224 Opinion has been expressed
of both the above matters.
nation of applications whjel
Controller.  The system

suggesting variations in respect
First as regards the scope of the exami-
1 ought to take place in the office of the
of notifying “the classes” which are rele-
vant for defence obtaing in the United Kingdom and formg the
feature of section 18(1) on which clause 23 is bhased,
225. The Australian Patents Act,

English Jaw and vosts the discretion tg choose the applications
for the imposition of Stcrecy directions in the Controller without

reference to any “notified classes”, Section 131 (1) of the Australian
Act enacts:

1852 however departs from the

“The Commisioner may, if it appears to him to be ne
or expedient so tg do in the i
the Commonwealih by order
prohibit or restriet tha public
226. The Patent Law of the US.A,

cessary
nterests of the defence of
in writing under hisg hand
ation of information..”

. is on the same lines as in
Australia. The relevant words of Section 181 of the U.S.A. Patentg
Act are:

“Whenever the publ

ication or disclosure of
the granting of

an invention by
a patent,. . .might, in the opinion of the
Commi-sioner, be detrimental to the nationaf security, he
shall make  the application  for patent in which such
invention is disclosed available for inspection to the Ato-
mic Energy Commission, the Secretary of Defence, and
the Chicl OfMicer of any other department or agency of
the Government designated by the President as & defence

agency of the United States.”

227 It has been stated (hat the system of having “notified clagses”
of inventions relevant for defence, is apt to render the work of the
Controller nearly mechanical to see if the 'title of the invention is
substantially coverod by the specified classes and that under that
system the defence department iy called on to scrutinise specifieg-
tions which have i o value for defence purposes, nntwithsmnding
that technicaliy th, vention is in (he “notified class”. It g also
sadd that under Oy svatem there s g possibility of inventions of
real value for derenee creaping the Contreolley fnm‘cl,\' because the
e of the inventoon does oy exactly it into the nomenclature of
the cliaes notined A wfestion has therefore heen made that
nstend o havineg o svstom of “notified classes” the matter may , be
left entively to 1he diseretion of the Controller to sclect applications
which i his opinion are relevant for defence, '

¢ opinfon that even for. this system to
ller should have for his guidance a
Inventions, which in the opinion of the

228, 1 am howoever of )

specification of elisses af

-l

®
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Defence department are of relevance for the purpos:a (})f defer;;%.
Military science and defence needs are undergoing rapid c mngss

a civilian office like the Patent Office cannot be expected t)o éhl‘lp};
to-date in respect of information relating to defeince purposes, _33 1«:'t
are usually guarded by a veil of secrecy. 1 Ly.‘erefore consi '921
essential that either the Act or the rules §hou-d make & ‘aroxlés‘gn
for classes being notified as relevant for defence which shou e
available for the guidance of the Controller.

Controller to be vested

with discretion to imclude applications
outside the “notified classes”. o
229. The next question is whether the Corntroller should be

restricted to the “notified classeg’x in the mattc:t* of Seoleméfé’} li;zvl&:

age of Clause 25 o 1 siome Sy 16 secteey, discctions. On ihe langu.
[ S as it standg, it 1 h o SO restr

?I{%lisoifscxllg;l cfcsix‘ablc and thie Controller sheu_ldﬁmna‘v'elaﬁ?z:i.:':tislr;.ict}c])

pass secreey orders even in the case ~o£ “‘10:'1"zp:fil;;;?)r'heless

though they do not fall within the notlﬂfeaacfu;_;;, are nevert!

in his opinion relevant for the purpose of defence,

- . s e ¢ stion whether in the case
230. Closely allied to this is the que Controllor

. PR E) -
of inventions falling within the “notified classes th(;_
- o ; ¥ ¥ sleet sl iy
should be vested with a discretion to select those j,vhm :
yrima facie rolevant fo the defence or whether !

hirn to be prima Jacie velevant for th ) 4
e jcally pass scereéy orders in the case of every 1
racchanically pass sceredy orders i he : g
ithin the "notified class Taking into aceount o

falling within the "notifec class . ing into acco

ship which a secrecy order might impgse  uDon an
consider that it would be in public interes
vested  with a dis
where, notwithsta

.

s if the Controlicr were
a secreey order in those caseg
that the invention i3  of ablgsg which
falls within the “not _’C};;\;.\;GS”, wt gioos not,“iilh\z’s o;n‘l}m“)s?’?salz
o be relovant for purpose of defence. Ifg;z.}er}, 1 r;,.ifih"g C()mcn
nary examination is not done b,\: the ‘Co‘rz rohc? ;n‘ i.g: ¥ -féiém thd,
it would necessarily have to be done in the ]?e?:fe prﬁ)l .:;}‘jméise
I eonsider that it would be better in the pubucwz‘.“f.r(?,. o i‘Lf,f,; [ise
the time faken in the Defence Department. 'l:n?’ au;l,;)'ui ‘.:MH;”
making Lf]king into account another FO('(>r13mC\11::aillog \Hatr;l w‘“(ﬁq)\\véﬁ
namely, that the Defence Dcpm'tmon*t may bje veste )ect“oly” e
to direct the Controller to pass s*cwv'\" orders J'n r‘fj\.s‘[i .~ v(uch
invention i respect of vwhich he has not already pas.m}c any s
order.

Controller to be vested with power fo pass secrecy orders

231. The sccond point s os regacds the officer or authority w};o
‘o . PORUEN - ! ) B A 1o (‘9_3(\)1‘ n
should be vested with nower o ‘ the secreey lHX(‘ S n
Breland, Australic and New Zealand it is the Commissions X he
el CoAaustratia andh o N S 5
Controller of Patents vl pusses the seereey direc oninothe (i
- | . . | . . e . N Yooy e
Ir tm(; which s erther eontirmed or countermanded b the ol n‘u.
s, i a e M imati o\ ekl 1 1
11315 artment after o furitler and fulier exammation, whereas .nf tilc
artmoent atter o drihiet J k RIS ;
U g‘\“\mi in Conada the order s passed only on the directions of the
Government.

s i
NN Ing

232. It has been suggested that we should follow (hq American
dol et the oo » direction in the first
model and that the power to pass a secrecy ireet Jhe firs
instance should vest not in the Controller but in the Government.
: not satished

I am however that this would be beneficial or would




serve any useful purpose. It is very necessary for the sccrecy
direction to serve its purpose, that it should be passed and com-
municated to the applicant at as early a date as possible,
after the application is filed, for until such direction is com-
municated, there' is nothing to prevent an applicant for a patent
from disclosing his invention to other persons. The very object
therefore of a secrecy direction might be frustrated if these direc-
tions are not passed within a reasonable time after the application
is filed. If applications have first to be sorted out by the Patent
Office and then forwarded to the Defence Ministry for scrutiny and
secrecy orders have to await this scrutiny, it is apparent that such pro-
cedure would take more time than if the Controller passed orders
on his own initiative. There is also a further reason for vesting
the power in the Controller. Clause 23(5) <corresponding to
Section 18(5) of the U.K. Act makes ptovision for restraining every
person resident in this country who is possessed of a patentable
invention filing his first application for patent abroad without the
written. permission of the Controller or where he files his first
application for patent in India from making his foreign application
within six weeks of the filing of his Indian application. Even if the
period of six wecks is enlarged, say to 8 weeks, it might be difficult
in the normal course of events for the Controller to select the
applications and despatch them to the Defence Department for the
purpose of finding out if they are relevant for defence and for the
Defence Department to issue directions for secrecy and these being
communicated through the Coutroller to the applicant for patent,
all within that period. The time lag would be cut down to a con-
siderable extent if the power to pass secrcey orders is vested in
the Controller. After all it has to be remembered that any diree-
tion for sccrcey passed by the Controller is subject to confirmation
or revocation by the Central Government and so long as this
supervisory power exists, no great harm will be done by the im-
position of a secrecy direction in the first instance by the Controller.

Government {o he cmpowered to inspect applications which are
under sccrecy orders.
233. There is one other matter to which reference might be

made at this stage. Under Clause 23(2) (a) the Central Government
is dirccted to reconsider the orders passed by the Controller
periodically and revoke them if it considers that such a secrecy
direction is no longer necessary. This function could not obviously
be properly discharged except by a close scrutiny of the complete
specifications of the inventions. The Patents Act however forbids
the Controller {from disclosing the specification filed by the appli-
cant until it is laid open to public inspectior. This conflict or
anomaly is avoided in the UK. by the consent of the applicant
being taken for the examination of the application and specification
by the Government when a secrecy direction is passed by the Con-
troller,
ler to forward to the applicant along with the notice of the secrecy
direction a form for his signature giving consent to the Govern-
ment’s inspection of the application and specification.  As in  the
normal course, the scerecy direction passed by the Controller would
not be revoked unless. Government were satisfied that there was no
ground for it and such an order would not be passed without a

The, procedure adopted in that country is for the Control-
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the interests of the
sgd gxa’rbr}me his application and
possible, K. therefore applcanss invan'sbly

their consent to th i
t e examinatio heir
Government even during the ok i

in force. I consider that this fo

<ompl b init]
plete examinition of the agplication and
at

) si
specifications by g’ntlg

: L'z:e. Becrecy ordérs are
THELL 18 unnecessary and

0 ¥ L ile wizh ; i
‘tvles;zd qpplgcatxvons and specifications. T{:c f:‘.‘:. p?Wer'to opect
ould be in line with the provisions of i+ e 1t adopted

Australian Patents | e American  and e
aw, d  the

Government to ke empowered (o inspect o
- 234, I do not however consider that
©xhaustively drawn up would cover ga)
Importance for defence and in r .
to make secrecy directions
in the “notified classes” '

€t any pending application
]‘naixﬁrf.j classes” however
CTVERLONS which g

A;[{zizd;:o wr;:.ﬁ:h ©+ would be essiritlgf
Control . not beingﬁex};a?)?tr:"cie < lf{ioilés v
clzrs:‘s;:"’k\?;h?;}llg}zjon]o; binclu‘de all inventions ou i}eyoats,‘izle “C:’;a);tpt(};ﬁ
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these purposes Government should have %
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applications. T
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< ina . 2 . . . —€ Jower ol i
;nd inspect any application and specifi gﬂ ‘\Q:’Lo oopain
ci,CCepf,ance as.in the case of those apslics ot which o ekt
. - N~ Oor D10y o
lrections have been passed by the Contr: T Ten sserecy

No hearir 1
h earing or appeal in respect of secrecy ¢

235.'Taking into account the nature of th
for which the provision is intended an \a D
not be entitled to be heard before a riw‘gétv
(e}x]thecr by the Controller of his own ﬁgiioﬁ or o-
woeuldC:érta{) Gobv‘emmem and it would also fo! ow that the ordor
fowd no neﬁ;g'u ject to any appeal. It would be 2 wholv ad L"C'Zl
rat no‘p”%gextng cogducted entirely in public interest and rg};mxy
sore no! 5 ”J ct to those usual safeguards of hearing or of seal

n the case of other orders by the Controller § o of appeal

236. I have discussed matters of detail

srders

and the purpose
" a patent would
seerecy is passed
the direction of

clause I would supgest R _ and  the draft of the
Clause 23. ggest for implementing the abeve in the notes to
X1 REORGANISATION OF THE PATENT OFFICT:
TEST OFFICE

Awmalgamation of the Patent and Trade Aar
of the offices on zonal basis. )

237. The recommendation contained in
ﬁarks law revision to amalgamate the
arks Office under g “Controller-General of Patents, Designs and

Trade Marks” has now been i
‘ implemented by e
Section 4 of the new 'Pra_dg and %{em}xa:diszy %Eirkk;m./fg?m;%%f

198 C&1—8

ks Offices and jurisdiction

My report on the Trad
L F ade
Patent Office and the Trade



100

Under the Rules made under that Act, the head office of that re-*
gistry is to be located at Bombay with three branch offices at Delhi,
Calcutta and Madras, each office having territorial jurisdiction on
a zonal basis. I recommend a similar set-up and a similar zonal
distribution for the Patent Office also. In addition to the present
office which will become the head office, there might be branch
offices of the Patent Office at all those places where there are
offices of the Trade Marks Registry and combined with the existing
Trade Marks Offices. The senior among the two officers in charge
of the two sections might be entrusted with the general administra-'
tion and vested with administrative control over the ministerial and
other non-technical staff of the combined office.

238. Applications for patents tc be made after the commence-
ment of the new Act should be directed to be made only at “the
appropriate offlce” within whose territorial jurisdiction the appli-
cant has his principal place of business, and all further correspon-
dence in respect of such applications to take place in that office
although there would be a single All India Register and the patent
granted would have effect throughout the whole of India. All orders
in respect of applications for patents will be communicated from the

appropriate zonal  office where the application was filed. The
preliminary  examination of the application for patents and of

any amendments thereto might be made at the zonal office, while
search for anticipation and detailed examination could conveniently
ke carried out at the head office of the Patent Office. In this respect
the provisions of the Trade and Merchandise Marks Rules as regards
the determination of the appropriate office, the distribution of
work between the Head and branch offices and the entries in the
Register relevant 1o the topic of appropriate office might with
advantage be adopted mutatis mutandis in the case of patents,

Controller-Genera!l and other officers

239 The Controller-General will be the head of the combined
organisation of both the Trade Marks Registry and the Patent Office.
There will be a Joint Controller of Patents and Designs who will
be in charge of the day to day administration of the Patent Office
with responsibilities and duties similar to those of the - présent
Joint Registrar of Trade Marks, on the Trade Marks side. The
Joint Controller will be assisted by Deputy Controllers, Assistant
Controllers, Examiners and other technical staff. oo

Increased work and additional responsibilitics

240. In determining the stafl requirements the following matters
have to be borne in mind:— .

(1) There has been a steady increase in the number of appli--
cations for patents and designs during the last ten years (sce table
below) and there is no.veason to believe that this will not be main-
tained; on the other hand, with the industrial progress of the
country, the number of applications for patents from both Indian
and foreign inventors is bound to show a steeper increase; (2) If
my proposals for amending the provision in the Patents Act as
regards anticipation by publication in India or elsewhere are accepted
and implemented, there will be an increase in the work of the Patent
Office, and consequently the strength of the Examining staff would

.

- awa

need to be fncreased; (8) The expansion of the nds of o iti

as compated to those under the Indian Patengt;ouand Desxsgxsomxgz
recommended by me, if accepted, will result in a further increase of
work in the Patent Office; (4) The expanded grounds for the grant of
compulsory licences and the provigions for revocation for non-working

could also be expected to add to the work; (5) The proposed b
offices of the atent Office would require additiogal exann?rlfil;)g1
staff; and (6) Besides, I am recommending (see infra) that

there should be set up a special section, at the head office or prefer-
ab)_y In one.of the branch cffices where more accommodation s
available, which would deal with the work of abstracting foreig’n 7
patent specificaticns for the purposes of circulating suchoabridge-
ments and digests to the Universities, Government laboratories
and industrialists who may be interested in research bearing on the
Inventions disclosed in these specifications. In order that that
scheme may function properly it is nccessary that the abstracting
worle should be done as cfficiently and within as short a periad as
possible by qualified technical staf.

241. The following table givés the number of applications for
grant of patents and registration of designs filed at the Incdian Patent
Office from 1949—%9 and the increase in the volume of general
correspondence during this period:—

N No. of No. of
Veur [Patent csign Receips Issues
Applns Appins,
1649 1,725 920 36,406 27,761
1950 1821 1,245 44,368 25,807
1951 2,108 904 43,613 27,293
ivs2 2.272 1,259 44,20 28,938
1983 2235 2,813 495395 31,091
1954 . 6. 2,497 3:303 59465 35,105
1955 2,736 3835 68,273 41,500
956 L L 3,007 H376 71,664 48,642
1957 3456 4,303 73,743 45,585
1988 . . . . 3,872 4,158 83,100 48,713
£1959 3,900 (cstimated)

LY - "
(st Junuary 1o 3oth Junce 1959—six months, 1959 reccived)., !

IAtvmay be héniigned tlnt.the average numt'::r‘_c;{—t;—wl}“ i

\ . b e cations f
paltentts) at thgoéndlan Patent Office during the period F9p30——1943 W:;
only about 1, per year whereas in 1949 the num
rose to about 1,725, ’ bgr ot applications

242, Thus, ‘the number of patent applications hag ;
Chus, a3 ,Imore
doubled in ‘1958 as compared with the figure in 1949 and this incrz}:z{;g
has been maintained during the present vear. A similar large:
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Whereas there were only 920 §§p-plic‘a'{i'ons‘bfhoriw regxstratxon of dealgns

in 1849, over 4,000 %gplications for Designs have been filed every year ”

during 1956—53. ere is also a two-fold increase in the volume of
general correspondence as shown by the number of receipts and
issues. There has been no doubt some increase in the staffd
the period to deal with the additional work, but the increase, how-
ever has not been adequate, with the result that the working of the
Patent Office has been adversely affected, and the office is unable to
discharge its functions properly. )
243. At present though the law does not impose any obligation to
conduct a search, I understand that the practice is to make a gearch
usually in respect of the applications of Indian origin. However,
as the Patents Enquiry Committee have pointed out, “There {3 no
fixed standard for the examination of patent applications. Investi-
gation for determining the novelty of inventions are made or omit-
ted altogether, at the discretion of the Examiners and Assistant
Examiners”. In view of my recommendation for compulsory search
for anticipation in respect of every application for patent, both of
Indian and foreign origin, the Examiner will necessarily have to
make search in respect of all applications. At present, however, the
Patent Office does not have for search purposes any foreign specifi-
cations {due merely to want of space in the library) and thercfore
search has had to be confined among Indian specifications, published
since 1912, and to such abridgements of the foreign specifications,
journals and text-books as are available at the Patent Office. In the
circumstances the search material is not as large as in some foreign
countries and the average time taken for search must be corres-
pondingly less. Even when foreign specifications become available
at the Patent Office Library, I think that on an average an Examiner
should be zble to deal with about 100 applications per year. In .thiz
connection, I would suggest the equipment of the Patent Office with
modern facilities in the shape of mechanical aids to search, which
will considerably save the time of the Examiner and will thus enable
a comparatively smaller staff to cope with the increasing work. Such
mechanical aids are provided in the Patent Offices of many foreign
countries, such as Australia, U.S.A.. and UK. and their cost is not
prohibitive either.

244. The present technical staff of the Patent Office consist of—

Class 1 )
Joint Controller of Patents end Designs . T
Deputy Coniroller of Patents and Designs . 2 (r Temporary)
Assistunt Controller of Patents and Dc:ﬂgm . 1 (Temporary)

Class 11 (Gaszetied)

Hxaminer of Patents-in-charge | . . . R
Lxaminer of Patents . . . . . 15 (8 Temporary)
Lxeminer of Designs . . . . . T (Temporary)

Class {1 (Now-gazetted)

Assistant Examiner of Patens . . . 16 (5 Temporary)

Staif proposals

245. 1 am satisfled that the above staff of the Patent Office is
wholly inadequate and should be considerably strengthened My
recommendations for the strength of the technical staff havin

regard to my proposals and the volume of work at the Patent Ofﬂc%
are briefly as follows:— .

246. (i) Examiners—On the basis that about 100 applications for
atents may be examined per year by an Examiner a=d that about
,500 to 4,000 applications fpr patents will be received st the Patent

Office cvery year, the office will require about 35 to 40 Examiners
of Patents. In additicn some Examiners will be required for the
new branch offices and for the section dealing with abstracing of
foreign s{zpeciﬁcations. There wiil alsc be an  Examiner for the
Desigas Section,

247, I nced hardly emphasise the necessity to recruit gerscns with
very high technical and scientific or engineering quai:fc
the post of Examiners. If the Indian Patent Office s to d:
its functions properly and render adequate service 2

the standard iof examination of the applications fo
be high and should approximate to the s
the advanced foreign countries. 1 would
ments should be made by the UP.5.C. pr
cempetitive examination as in the case of o <
services Class I. In the alternative, in the case of Examiners requir-
ing scientific gualifications, the selection may be made §
candidates who have taken a Doctoraic degree in
Chemistry or other branch of technology (after i
second Class M.Sc. by examinaticn) and having at
of rescarch experience. In the case of engineering gra
ticn may be made from among those who have taken
in the All India Engineering Services Examination.
Examiners requiring special knewledge of any parti
of technology the qualifications may be suitably varicd. T
ners reeruited on this basis should all be classified as Gazette
I service and méay constitute a separate All India Service to be
named The Indian Patents Service (Class I} just as in the case of
other All India Services.

248. I recommend that these posts should have the same scale
of pay and status as in the case of other similar All India Services
and in exceptional cases a higher minimum pay in the prescribed
scale may be offered to the selected candidate. It may be mentioned
in this connecticn that qualified technical officers are nowadays in
great demand and are able lo secure posts with better pay and
prospects outside the Patent Office. T understand that several posts
of Examincers have been lving vacant in the Patent Office. all the
candidates who have been offered the posts an the recommendation
of the U.P.S.C. having successively declined the offers and that many
of the senior experienced Examiners have left the Patent OTce for
better prospects. The staff position of the Patent Office is thus
extremely unsatisfactory and there is urgent necessity to strengthen
the staff of Examiners in Clagg I gazetted posts who will constitute
the Indian Patents Service. These officers might be on probation
for 2 years and may be required to pass a departmental examination




conducted by Governmment in Patents law and P'mctlcc be,ioge thely v
are conﬁrméd All future recruitment of Examiners may be ony_u .
to Class [ cadre .

249, It appears that at present there are two cadres lOf !;,ssxstané .
Examiners and Examiners in the Patent- Office; the 505156580 pag Of
the Assistant Examiner being Rs. 200-10-300-15-450{2- f‘ : e:(ain thzi
Examiner Rs 975-25-300-EB-30-650-EB-30-710. 1 am mto;i)maminex 4
it has been recently proposed that the post Of Asms‘.ﬁn‘ )l(muld bg"' |
should be merged with that of Exramarners and th$§0t el%kfese dbe.
+ combined scale of pay of Rs. 2.)0*2.)-390-238-30'- ;| ohese porta:.
have been classified as Class }I Gazetted. Many o ) 1e5n ofiteats;
were recruited as Assistant Iixaminers ond E}f‘ainm,‘crs sufﬁcie_m}&q” :
of pay which could not have attracted persons mw;?rg pfufficlenty.
high technical gqualifications as are proposed by me for the post ‘
Class 1 Examiners. ‘

950. The next question is as 1:egard; th% future of th?”pgeign%,“
Class 11 Examiners. As 1 have said earl’i‘er, x‘wo‘u.ld‘ rccl?imbmf Cl_gi?

i the future set-up, all recruitment of hxammexs‘;%m{% ! e :)? ma;,
I service to be rvecruited on the basis of the‘quahma xolno u‘n\ic{:‘ ;E}
ol pay already indicated. I consider that it would nbt a har m.p e
it (e present xaminers who hold Class 11 gazeftted k,o:;ts) ar%igwc,}}: 7
merely the chance of competing for the post of Exaiixntés' _aési“,v_ -
pazetted. 1 would suggest that in the case of the present x;nigmgs’_
those whoe qualify by passing a Departmental ex;mxniglgn QL d .}, g
Government o the field of science or technology in which the xa--.

miner has specinlised, ’and in Patents Law aynd pldmcteﬁrx]?;;?th;;%
mromoted to Class 1 Lxaminers. Each o.f‘ the ;'nc:sen Exan {;& |
mivht be given 3 chances in threc consecutive )'Li‘lrdltohipnus g‘uauli‘d
for promotion  Those who do not pass these p).amlnél(ltz?sllmlo 1 ,
Lowever, he conlent to continue as at present in the Class scales

ol pay.

951, 1 have proposed infra the appointment of someﬂsemor Csix_tlg');
(e Assistants for the Abstracting Section. 1 wopld 'rguémrfmtn ‘al
Senior Scientific AHBIStanIS'WhO have passed symxlg} Clewri?mrjbad
oxaminations s suggested in @he case of E:f.ammc‘li Aass dc;n
who have worked as Senior Scientific Agsxstants for JClyerSIO'E r;_mi
mav be treated as gualified along with the present | asfs ! thx o"t
né}:x and subject 1o the same conditions for promotion ior e pos
of Class [ Examiners, ‘

969 (ii) Exuminer of Pmcms-in.-chﬂrge.——-Thc:l‘Q } 15) atﬂ presené,
one post of Examiner of Pateng&m—charge \}hlcu \{xsh e 531;181
slatus and seale of pay as Examiner of Patemsjt but \Yn fapsx?;tc
additionnl pav of Rs 100 per rr}qnth. Only E,\Ammcrxé OE -E{e‘né}
with 6 vears ol service.are (‘)zglble fpr prom.otxo‘nr as ..\a,r\;x :
o Patents-in-Charse. The duaties of this EXﬂmU;l.C'l Appoﬂx to be O{
amervise the work of the Examiners and 1o cdit nbndgerrrlxlevm‘s o
sn:wil'wntinns made by the Examiners. Thg duties are g'enom v sllr?jé
I Lo thouse of the Assistant Controller. FLl;'thormorc, (nl anoma Uo"
situation may arise waen the person nppom_tgd as T.zﬁmnedr w;
Patents-in-charge, although jt_mlor to the Assistant Cfvntlfot}fr, raml
a higher salary than the Assistant Controller, because of the.spec

pay of Rs. 100 attached to his post. 1 recommend that the post Of"_;'.

. e e etemiee aneagE DE MDULSREG @RA 2@ agaitionat post of
Assistant Controller be created instead-

283, (iii) Assistant Controller.—There should be a sufficient num-
ber of Assistant Controllers to direct and supervise the work of the
Examiners and assist the Deputy Controller and the Joint Controller
in the administration of the Act. On the examination side there
may be three Assistant Controllers, one having high engineering
qualifications, another a specialist in Organic Chemistry particularly
in the chemistry of drugs and a third in Physics, particulariy elec-
tronics. In addition there should be an Assistant Controller in
<harge of the scction for abstracting fereign specifications. There
should also be an Assistant Controller who should be in charge of
legal and policy matters. It is desirable that the last post is filled
up by a person having five years judicial experience and sbout ten
vears of practice at the Bar and having basic sciexntific qualifications.
In all, therefore, there wili be 5 Assistant Contrcllers.

254. 1 would suggest that 50% of the post
lers may be filled up by promotion bv select:
Examiners of Patents, Class 1 Gazetted, having ¢ g
experience as Examiner at the Patent Office and - ) passed
the departmental examinations and 50% bv direc uitmae

both cases on the recommendation of the U.P.S. 3
carry the ccales of pay of Rs. €00-1150 (Gazetted Class I
case of the Assistant Registrar of Trade Maris. FPersons i
directly recruited for the post of Assistant Comiroller <
required to pass a departmental examinaticn n T
practice before they are confirmed. In this connec:
the Australian Patent Office is of interest. In ¢
mainers of Patents (Grade 1) to receive accelere
pounds a year and to qualify for salerv advanc

may

¢r Lo enabie
d advance 10

ment beyend

pounds per annurn and for promotion te the office of Exaem

iners
Patents (Grade II), a candidate has to pass a departmental en:
mination consisting of six papers on Patents law and practice. The

requirement of departmental examination on the above lines would
be an inducement to the Examiners and Assistant Controllers
keep themselves abreast of Patents law and practice and will con-

duce to the efficient working of the department

235, (iv) Deputy Controllers.—There should &te threc Depuly
Controllers, one a specialist in Organic Chemistry, particulariy  in
drugs, another in Physics particularly Electronics, and the third with
engineering qualifications., These officers will supervise the work
of the Assistant Controilers and Examincrs, pass orders on their
reports and will also take hearings. As in the case of Assistant
Controllers, 50% of the posts of Deputy Controilers, may be filled
up by direct recruitment and 505 by selection {rom among the
Assistant Controllers of Patents who have worked for atleast 8 years
as Assistant Controllers  and have passed the departmental exami-
nation and {rom Examiners of Patents, Class 7. who have worked
for 10 yvears or more as Examiners and who have passed the depart-
mental examinations. In the case of direct recruitment only persons
with exceptional engineering qualifications or with a doctorate
degree and good academic and research record should be selected
for appointment, This will enable the office to bring in {resh experts
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