


























‘he other alternative grounds which were get out in Section 27
;sh(érr?evﬁged all fp!‘oceedgd on the basis that the invention should be
capable of being worked in the United Kingdom, to sustain an
application for compulsory licence, and therefore to an application
{or revocation. .

-

147. When the Swan Committee revised the conditions. which
might broadly be termed an abuse of monopoly, Athey rgtamed §he
reference to, the possibility of comrx}e'rcial working [vide Section
37(2) (a)] and suggested a riew provision [vide Sectlon 31(2) G
practically restoring the provislon of the 1807 Act under which the
Worl<ing of the invention abroad and tbe supply of the UK. demand
by importation justiflied a revocation of the patent. Section
37(2) (b) of the U.K. Act, 1048 runs:

“(b) that a demand fof the patented _arf,ic]e in the Umte’d
Hingdom is not being met on reasonable terms, or s
being met to a substantial extent by importation.”

It is possible that this ground on its language might be available
even in cases where the patented invention was not capable of being
worlked in the country. But in effect the concept that the inven-
tion rnust be one capable of belng worked within the country was
brought in by the consideration which the Comptroller has been
directed to take into effect under Section 33(2) and in particular
para (b) which reads:

“(b) the ability of any persons to whom a licence would he
granted under the order te worl: the invention to the
public advantage.”

148. The result is that notwithstanding the wide language of
Section 37(2) (b), neither a compulsory licence nor an endorsement,
cither at the instance of a person interested or a government
department, is obtainable in the UK. unless the invention is capable
of being worked within the country and the Comptroller can reason-
ably contemplate some person as willing to work the invention on
a commercial scale. It follows therefore, that as a patent may be
revoked only if, after two years subsequent to the granting of a
compulsory licence, the conditions set out in Section 37 obtain, no
patent could be revoked which is not capable of being worked in
the country. In other words, such patents could be utilised to secure
solely a monopoly of importation, besides operating to block research
and industrial activity in the relevant fleld.

146. Bearing in view the industrial progress of the L‘Tni;cd
Kingdom, the numbee of inventions of which it could be predicated
that they were incapable of being worked within that country must
indeed be very few. But the same could not be said of India. If
therefore the law in this country permitted patents to be main-
tainod on the rvegister, regarding which it could be asserted that
they could not be worked with profit in this country, so as to

. adequately meat the demand:-for the patented article, we -would

have a number of patents which were worked abroad and which
the patentees utilised merely to secure & monopoly of importation.

: 65

I therefore consider that the test of capabx,W of being commer-
cially worked-within the countrv as & cond<tion for the grant of
relief under the compulsory working provisions should be dropped.

Redraft of clauses in Chapter VHI explained

150. In the ‘redraft of the clauses in Chapter VIII of tHe Bill I
have sought to achieve this omission of the tes: of commercial work-
ing by the combined operation of three provisicns: First, by-deleting’
the reference to the invention being capable ci being commercially
worked in India in the relevant clzuse setting out the condition on

which a compulsory licence or compulsory ezdorsement could be
cbtained.

151, Secondly, and this is more vital, by providing for the grant
af a compuleory endorsement where the Cont-oller i3 satisfied that
the reasonable requirements of the public with respect to a patented
invention have not been satisfled bv manuizzture in India,—and
this includes (a) where factually the invention is not commer-
cially worked in the country, and (b) whe the demand for the
patented article is met to a substantial extznt by imrportation

from abroad—without any reference to whether or not any person

fn the country is willing to work the invent zn,

152. Thirdly, by me
revoked which is not fa
try after two years from

not a licence is granted {

163. T need only add that under Section 42 ~f the 1.1, Act, 1649,
which provides for the revocaticn 2f patents far non-working, that
relief can be had only if two years have pazsea after the “grant
of a compulsory licence under Section 37”7 ar the conditions set
out in Section 37(2) persist even after such a grant.

154, A question might be asked why inventions which are in-
capaple of being worked in the country should not be rendered
unpatentable. This, however, is not feasible because, firstly, it
would, if contested, involve complicated enquiries of a kind which
it would not be possible for the Controller to conduic’: secondly the
country is progressing industrially and an invention that could not
be worked at the date of the filing of the complete specification,
might be worked after the lapse of 3 or 4 vears from then; and
lastly, it would not be possible to predicate of any invention at the
lime when the application for patent is made that it was absolutely
incapable of being worked in the country.  That is why I consider |\
that rendering unpatentable of inventions ) '
of being worked in the country, is neither practicable nor desirable,
Ground as to non-supply of export market

155. The second matter in respect of which 1 would suggest a
varfation  from the law in the UK. is as regards the purpose
which the “working of the invention” ought to achleve, in order
to constitute the working ‘adequate’. In the United Kingdom, on
the recommendation of the Swan Committee, it is provided in the

vich might be incapable |




