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“83. Transmission of orders of the High Court to the Control-:;
ler{1) Eveg order ‘of the High Court on'a petition for:
uding orders granting ceriificates of validity ...

revocation in
of any claim shall be transmitted by that Court to the
Controller who shall éause an entry thereof and reference
thereto to be made in the Register of Patents.

(2) Where in any suit for infringement of a patent or in any
suit under Section 66 of this Act, the validity of any claim
or a specification is contested and that claim is found by
the Court to be valid or not valid, as the case may be, the
Court shall transmit a copy of its judgment and decree to
the Controlier who shall on recaipt thereof cause an entry
in relation to such proceeding to be made in the prescribed
manner in a supplemental record. =~ ' Co

(3) Where an appeal is preferred against the decision of the

courts referred to in sub-section (1) or sub-section (2)
the provisions of the said sub-sections shall also apply to
the court or courts determining the appeal.”

Clause 6i—Power of High Court to stay proceedings ctc.

747. This clause is unnecessary and may be deleted as in the
scheme proposed by me a petition for revocaticn can be filed only
before one High Court, viz. that having territorial jurisdiction.

Clause 65—Hearing with assessor

748. This corresponds to Section 35 of the Indian Patents and
Designs Act, 1911. Similar provisions are found in Sections 84 (2) and
84(3) of the U.K. Patents Act, 1949 and Sections 149(a) and 167 of
the Australian Patents Act, 1952-55. The precise functions of the
asscssors, the manner of their appointment, the scale of remunera-
tion and other details are not set out in the clause, nor is provision
made for rules being framed for the purpose, as under Section 84(2)
of the UK. Act. Qrder 37-A rule 12 of the Rules of the Supreme
Court represent the rule made in the UK. under this provision.

749. I would suggest thal she material portions of the ahove
rule 12 of Order 37-A may be incurparated as part of the statute
itself, as owing to the multiplicity of court cemnetent to hear suits
for infringement, it would be desirable to have a uniivi= provision
in the Act to be followed by the courts. The appended redraft secks
to earry out this suggestion:

«65. Seientific Advisers.—(1) In any suit for infringement or
in any proceeding befere a court under this Act, the court
may at any time, and whether or not an application has
heen made by any party for that purpose, appoint an inde-
pendeni Scientific Adviser to assist the conrt or to enquire
and report upon any question of fact or of opinion not in-
volving questisns of law or construction.

(2) The Court shall nominate the Scientific Adviser and shall
settle the question or instructions to be submitted or giver

«

ta him.
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{3) The remuneration of the Scientific Adviser shall be fixed
by the Court and shall include the costs of making a
report and a proper dally féé for any day on which the
Scientific Adviser may be required to attend before the
Court, and such remuneration shall be defrayed out aof
publiec funds.” : .

Cxia:m 66—Remedy for groundless threats of infringement ptoceed-
fie. W
750. This clause corresponds to Section 38 of the Indian Patents

and Desi Act of 1911 and follows the language of Section 65 of
the U.K. Patents Act of 1849.

751. Sub-Clause {1).—The words “by circulars, advertisements or
otherwise” in this sub-clause have appeared in the U.K. Acts since
1883 and have been considered in some cases. It has been held that
the words “or otherwise” are not to be construed ejusdem generis
with the proceeding words “circulars, advertisements”. In Skinner
& Co. v. Permy (10 RPC 5), Bowen L.J. in dealing with this point
stated:

“Using language in its-ordinary sense, it is difficult to see that.
an intimation ceases to be a threat because it is addressed
to a third person in answer to an inquiry, or because it is
addressed to the person himself ¢ ® ® If I threaten a man
that T will bring an ection ageinst him, I threaten him

. none-the-less because I address that intimation to him
self”, :

752. The words “or otherwise” have also been considered in the
recent case of Benmax v. Austin hotor Co. Ltd. (70 RPC 284) by the
Court of Appeal. Evershed M. R. observed thus—

“s + » 1t seems, however, to be established that the words “or
otherwise’” must not be construed ejusdem generis so that
the letter written, for example, by a patentee’s solici-
tors before action brought and threatening to bring an
action for infringement of the patent, must be regarded
as within the formula ‘“where any person otherwise
threatens any other person”....”

In my redraft which I have appended I have substituted for the
ambiguous word “otherwise” a detailed reference to communications
which that word might signify.

753. Sub.clause (2).—Evershed M. R. pointed out in the above
decision that the expression “the plaintiff shall be entitled to the
following reliefs” in the corresponding Section 65(2) of the UK.
Act of 1949 was ambiguous. It was urged before the court that on
a proper construction of Section 65(2) of that Act every party
establishing threats and proving that they were unjustifiable was
entitled as of right not merely to a declaration bat to an injunction

and damages. Dealing with this matter, the learned Master of the
Rolls stated:

“Now it is quité true that the terms of the second sub-section
appear to be obligatory—"the plaintiff shall be entitled
to the following relief”—But it would be startling if these




