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- enuble én endorsement of the patent to be obtained on the
application by the Central Government. If within two
years-of such endorsement no one takes any licence under
the patent and works the
to be dealt with under Clause 41B and could be revoked.
The‘mam difficulty faced by an underdeveloped country
consists in this, that it may not be always profitable to a
patentee to start.an indusiry to work the invention there
though it might be useful in the long run for the country
to have such an industry established. If the object of the
patent l.aw in granting patent protection for an invention
is principally to have the patented invention worked with-
In the country so as to diversify employment, there does
not seem to be any justification for the grant of a patent
monopoly for an invention which cannot be worked within
the country.- The grant of such a patent is.-of Httle value
to the national economy and constitutes a handicap to it
by reason of the exclusive rights of importation granted
to the patentec for the term of the patent. Such exclusive
rxgh; as alrecady explained precludes the country from
seeking alternative sources of supply for the seme goods
from other countries whert the patentee does not enjoy
pa@ent protection. It would therefore seem that there is no
point in excluding from the operation of this Chapter,
patents which are not capable of being commercially work-
ed within the country. In cases where it is not possible to
work the invention within the countrv it will serve nation-
al interest to have that patent revoked rather than permit
it to be on the Register and enable the patentee to have
a monopoly for importing the patented article for the full
term ‘of 16 years. In view of these considerations I have
thought it proper to remove the condition that a patented
invention should be capable of being commercially worked
in India, from this clause. :

623. Sub-clause (1)(d).-~This in substance adopts Clause 40(2) (b)
of the Bill corresponding to Section 37(2)(b) of ihe UX. Act of 1949
The reference however to the category of percons by whom
importation might take place is taken from Section 110(3Y of the
Australian Act, and 1 have included it for the reason that though ine
clause merely reproduces the effect of the decisions as to what con-
stitutes importation by a patentee it would be convenient to have in
statutory form the précise provisions upon the point,

624. Sub-clause .:.n;'(c)\.-’Ifh‘s corresponds to Section 37(2) (c), of
the 1200 Act 1949 and Scetion 110(1)(d) of the Australian Act and
is nearly similar to Clause 40(2)(d)(ii) of the Bill.

025, Sub-clause (2).—-The frame of this sub-clause has  been
adapted from Section 110(2) of the Australian Act with two new
provisos which I have added. In the sub-clause I have drafted the
maximum period for which the Controller might adjourn the applica-
tion—application for compulsory licence or application for enc;orse-
ment or application for revocation of the patent—would be 12 months.
This would give the patentee four years (1 year+3 years) to work
the invention and to resist an application for compulsory licence or
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ment could be granted only if the patentee has before the date of
the application taken adequate steps to start the working of the
invention within the country. One of the provisos makes provision
for the exclusion of the time when owing to the operation of any
enactment or orders of Government a patentee is prevented from
starting the industry or working the invention. Where the non-
working is due to such a cause it is cbvious that a patentee should
have further time to avold orders for compulsory licensing or revo-
cation. Cases however where the patentee does not work the inven-
tion because he is unwilling to comply with the conditions which the
Government might impose on him, either in regard to the manner
of working, or as regards the disposal of the manufactured articles
are however specifically excepted.

626, It will be noticed that Clause 40(1) of the Bill prowvides for
an application for a compulsory licence and for endorsement being
made only after the expiry of three yezrs from the date of the sealing
of the patent. The Patents Enquiry Committee in paragraph 51 of
their Interim Report suggested that there might not be this time lag
of three years but that applications cculd be admissible on the seal-
ing of the patent. In making that recommendation they purported
to follow the recormmendations of the Swan Committee and the draft
Bill originally prepared in the UX. But during the passage of the
Bill in the House of Lords this was altered and Scction 37 cf the Act
enabled application for compulsory iicences to be made only on
the expiry of three years from the date of the sealing of the patent.
When the Indian Patents and Designs Act, 1911 was amended by Act
32 of 1950 the amended Section 22 provided for applicaticns for com-

ulsory licence being filed only after the expiration of three years in
Fine with the provision in the UK. Act of 1940. Clause 40(1), of
the Bill follows this provision. I consider that the patentee should
be allowed a sufficient interval of time to work the patented inven-
tion after the grant of the patent and that the period of three years
for which provision has been made in the Bill is reasonable.

627. 1 also consider that the pericd of two years after the grant
of a compulsory licence or the grant of endorsement of the patent
with the words “Licences of right” which is allowed before an appli-
cation for revocation could be filed is also reasonable. In the UK.
it appears to be a matter of doubt as to whether a patent endorsed
with the words ‘Licences of right” under Scction 37 of the UK.
Patents Act, 1949 could be revoked on the ground of non-working
under Section 42 of that Act. I have endeavoured to make this point
clear in the language used in my draft of Clause 41B. ‘

628. The following draft gives effect to the above recommen--

_ dations:—

“41C. When reasanable requirements of the public deemed not
satisfied.—(1) For the purpose of the last three preced-
mg scctlons the reasonable requirements of the public
shall be deemed not to have been satistied--

(a) 1f, by reason of the default of the patentce to manu-- '

facture in India to an adequate extent and supply on:
reasonable terms the patented article or a part of the-
patented article which is necessary for its efficient

compulsory endorsement with the proviso however that the adjourn-
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