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~!;,\·~~;ti;·:·;'~n1.1al that there should bea .provision on the lines of Clause 41B
below. ' .

"418. Revocation of Patents by the Coatroller for non-worklng.c-.
(1) The Central Government or any person interested may,

after the expiration of two years from-
(a) the date of the grant of the first compulsory licence or
(b) where a patent has been endorsed under section 41A.

with the words "Licences .ot right". from the date of
such order, .... ;.,' . ,-'

apply to the Controller for an order revoking the patent on
the ground that the reasonable requirements of the public
with respect to a patented invention have not been satis..
fled. '

(2) Every application .shallcontatn such particulars as may be
prescribed and the facts upon which such application is
based and applications other than by the Central Govern­
ment shall set out the nature of the applicant's interest.

(3) In considering the application filed under sub-section (1) r

the Con troller shall follow, the procedure prescribed by
Section 42.

(4) The Controller if satisfied that the reasonable requirements
of the public with respect to the patented invention have
not been satisfied may make an order revoking the-
patent," '

Clause 41C-When reasonable requirement, of the public deemed
not satisfied
614. This is the crucial clause in this group of provisions relating

to compulsory licensing and revocation for non-working, In drafting
this clause) I have followed in general the provisions of Section 110
of the Australian Act of 1952 and combined with it matter found in
Section 37 (2) of the U.K. Act of 1949, with such changes as appear­
ed to be necessary either to get over some of the decisions in the
U.K. or to widen the scope of the provision so as to suit them to ·the
conditions in India. .

615. Sub-clause (l)(a).-This is based on Section 110(1) (a) (I) of
the Australian Patents Act of 1952, The reference here to "a part
of the patented article asnecessary for its efficient working'ijs an:

, improvement on the language of the' provision in the U.I(. Act of
1949 and I have therefore adopted it. <, •

616. Sub-clause (1) (a) (I).-This also is an adaptation of SecUon
110(1) (a) of the Australian Patents Act The changes thnt r have
made arc t\VO; the first consists in the omission of the word "unfair­
ly" qualifving the word "prejudiced", which occurs in the corres­
pondinr; Australian section and is found in the ,0.1\:, Act [Section
37 (2) (d) (iii)]. lCompare Clause 40 (2) (d) (u) of the Bill]. The
word "un lairly" did not occur in Section 27 (2) (d) of the U.K.
Patents Act of 1907 but was introduced by the Act of 1949, 'The omis­
sion of this word would avoid the Construction put upon the provi­
sion in Colbourne};ng. Coy. Ltd. (7~ R.P.C. 169 at p. 179). The o~e~ '"
consists in the reference to the "trade. and industry of any l,person.:;'
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etc."•...These words found a place in. Section 27 (2) (d) of the U.K.'
Patents 'Act of 1907-1946 but were omitted in the Act of 1949 possibly
because they were considered unnecessary in view of the expression
..c~he establishment or development of commercial or industrial acti­
vities" [vide draft clause 41C(1 )(a)(iv)] which was newly intro­
-duced in the Act of 1949. I consider it preferable to retain goth these
~ounds. '

617. Sub-clause (1) (a) (U).-This sub-clause has been adopted from
Section 110 of the Australian Act with slight .draf.~ing.changes.

618, Sub-clause (1) (n) (Ui).-The ground that a demand for the
manufacture of a patented article for export might serve as a ground
for the grant of a compulsory licence was recommended by the Swan
Committee and adopted in the U,K Patents Act of 1949. This
became necessary by reason of the decisions of Courts which held
that "the demand" referred to 'in Section 27(2) of the U~K. Patents
Act of 1907-46 was confined to the demand for the product in the
United Kingdom. The Swan Committee recommended this extension
in view of these decisions (vide paragraph 29 of the Second Interim
Report of the Swan Committee),

619. The first part of this ground is derived from Section 37 (2)
(d) (i) of the U.K. Patents Act, 1949. The second part referring to
"the creation of a new market" is my addition and appears to me
to be an improvement over the provision contained in Section 37 (2)
(d)(i) of the U.K. Act of 1959 and one needed in view of the country's
present industrial requirements.

620, Sub-clause (1) (a) (iv).-This paragraph reproduces Section
'37(2)(d)(iii) of the U.K. Act, 1949 with this change that the 'Nord
'''unfairly'' which qualifies the word "prejudiced" in the U.K. enact-
ment is omitted in my draft for reasons which I have dealt with in
my comment under paragraph (0.
" 621. Sub-clause (1) (b).-This paragraph combines the provisions

of Section 37(2)(e) of the lJ.K. Patents Act of 1949 and Section 11O( 1)(b)
.of the Australian Act and corresponds in general to Clause 40(2)(c)
of the Bill with however the omission of the word "unfairly" which
qualifies the word "prejudiced" in the other enactments.' .

622. sub-claus'e (c).-"fhis paragraph is particularly based upon
S~ction 37(2)(a) of the 'U.K. Patents Act, 1949 which has been
'reproduced in Clause 40(2)(a) of the Bill. An important change that
1 have made-is the" omission of the words "being capable of being
commercially worked in India." The omission of these words wi ll
have a two-fold effect:-

(1) It would deprive the patentee of one tlr lohc dOron("'0S' usual ..
ly raised to applications for a compulsory licence.. '1 nt:
very fact that a person comes f'orwnrd to take. a licence
offering to PC1~' reasonable royalties ,to the patentee ought
to afford sufficient proof That the invention is cn pnblc of '
being commercially worked w ith in the country n~ci even
if according to.the patentee the attempt of theappllcant to
work it would fail, the applicant should be given a chance.
This is on the' assumption that: in fact -tho .invention is
capable of being worked in the country.

. (2)'.'If,; iri 'fact·. the invention cannot worked within the
country. the effect of the omission of these words is to
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enl1ble"an-eildor'semenf of the patent to be 'obtain(\d on the
application by the Central Government. If within two
yearact such endorsement no one takes any licence under
the patent and works the Invention, the patent 'will fall
to be dealt with under Clause: 41B and could be revoked.
The main difficulty faced by an underdeveloped country
consists in this, tha] it may not be always profitable to a
patentee to start .an industry to work the invention there
though it might be useful in the lon~ run for the country
to have such an industry established. If the object of the
patent law in granting patent protection for an invention
is principally to have the patented invention worked with­
in the country so as to diversify employment, there does
not seem to be any justification for the grant of a patent
monopoly for an invention which cannot be worked within
the country.' The grant of such a patent is, of little value
to the national economy and constitutes a handicap to it.
by reason of the' exclusive rights of importation granted
to the patentee for the term of the patent. Such exclusive­
right as already explained precludes the country from
seeking ultcrnativo sources of supply for the same goods
from other countries where the oaten tee does not enjoy
patent protection. It would therefore seem that there is no
point in excluding frorn the operation of this Chapter,
patents which are not capable of being commercially work­
cdwithln the country. In cases where it is not possible, t.o
work the invention within the country it will serve nation­
al interest to have that patent revoked rather than permit
i't to be on the Register and enable the patentee _to have­
a monopoly for importing the patented article for the full
term of 16 years. In view of these considerations I have
thought it proper to remove the condition that R patented
invention should be capable of being commercially worked
in India. from this clause.

623. Sub-clause (1) (d).~-This in substar.e., adopts Clause 40(2) (b)
of the Bill corresponding to Section 37(2)(b) of the U.K. Act of 1949,
ThE' reference however to the, category of pelSQDS by whom
importation might lake place is taken from Section 110(1} of the
Australian Act. and I have included it for the reason that though l.h~
clause merely reproduces the effect of the decisions. as to what con...
stitutes importation by a patentee itwould be convenient to have in
statutory form the precise provisio!':~ upon the point.

624. Sub-clause (.!itc).-Th:s corresponds to Section 37 (2) (c) J of
tho n_!~. Act. 1949 and Sect ion 110(1)(d) of the Australinn Act and
is nearly sirnilar to Clause 40(2)(d)(ii) of the Bill.

025. Sub..clnuse (2) .--'fhe Irnrno of this suo-clause ha~ been
adapted from Section 110(2) of the Australian Act wit h t\VO n0\V

provisos which I have added. In the sub-clause I have drrutcd the
maximum period for whtch the Controller might adjourn the applica­
tion-npplicntion for compulsory licence or application for endorse...
mont or application for revocation ,of the patent-would be 12 months.
This would give the patentee fou'ryears (1 year+3 years) to work
the invention and to resist an npplication for compulsory licence or
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compulsory endorsement with the proviso however that the adjourn­
ment could be granted only if the patentee has before the date of
the application taken adequate steps to start the working of the
invention within the country. One of the provisos makes provisioa
for the exclusion of the time when owing to the operation of 'any
enactment or orders of Government a. patentee is prevented from
starting the industry or working the invention. Where the non­
working is due to such a cause it is obvious that a patentee should
have further time to ovoid orders for compulsory licensing or revo­
cation. Cases however where the patentee does not work the inven­
tion because he is unwilling to comply with the conditions which the
Government might impose on him. either in regard to the manner
of working, or as regards the disposal of the manufactured articles
are however specifically excepted.

626. It will be noticed that Clause 40 (1) of the Bill provides for
an application for a compulsory licence and for endorsement being
made only after the expiry of three years from the date of the sealing
of the patent. The Patents Enquiry Committee in paragraph 51 of
their Interim Report suggested that th r rc n1i;~ht not be th is time lag
of three years but that applications cculd be admissible on the seal­
ing of the patent. In making that recomrncndat ion they purported
to follow the recommendations of the Swan Committee and the draft,
Bill originally prepared in the U.K. .But during the passage of the

. Bill in the House of Lords this was altered and Section 37 of the Act
enabled application for compulsory licences to be made only on·
the expiry of three years from the date of the sealing of the patent.
When the Indian Patents and Designs Act. 1911 was amended by Act
32 of 1950 the amended Section 22 provided for applications for com­
pulsory licence being filed only after the .cxpirution of three years in
line with the provision in the U.K. 4~Ct of 104g, Clause 40 (1), of,
the Bill follows this provision. I consider that the patentee should,
be allowed a sufficient interval of time to work the Daten ted inven­
tion after the grant of the patent and that the period 01 three years:
for which provision has been made in the Bill is reasonable.

627. I also consider' that the period of t\VQ years after the grant.
of a compulsory licence or the grant of endorsement of the patent
with the words "Licences of right" which is allowed before an appli­
cation for revocation could be filed is also reasonable. In the U.I(.
it appears to be a matter of doubt as to whether a patent endorsed
with the words "Licences of right" under Section 37 of the U.K.
Patents Act, 1949 could be revoked on the ground of non-working
under Section 42 of that Act. I have endeavouredto make this point
clear in the language used in my draft of Clause 41B. .

628. The following draft gives effect tt) the above recornmen-"
dntions:- '

"41C.\Vhcn r('ason~ble r cqui rcrn cn is of the public deemed not
sntfsficd.- (1) For the purpose 0 f the last t11 reo prcccd­
Ing sections the reason ctblc roC) uirerncn ts of the public
shall be deemed not to have been sntislicd-»
(0) it, by reason of the default of the patentee 'to manu­

facture in India to an adequate extent and supply on:
reasonable terms the patented nrt iclc or a part of the­
patented article which is ncccssnry for its efficient·


