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Tuz Mousmen ror Commercy AXD INDUsTRY,

GOVERNIMENT OF INDIA,
New Dz,

A REPORT ON THE REVISION OF THE LAW IN INDIA RELAT-
- ING TO PATENTS FOR INVENTIONZR

Sir,

By a resolution of the QGovernment of India dzted 1-10-1848 a
Committee was appointed to review the Patent Laws in India with
a view to ensure that the patent gystem was mcre conducive to
national interests.

Report of the Patents Enquiry Committee 1948—195¢

2. This Committee was presided over by Dr. Bzzshi Tek Chand,
a retired Judge of the High Court of Lahore, and cansisted of six
others with Shri K. Rama Pai, former Controller of Patents as a
Member-Secretary. The Committee submitted an =terim report in
August, 1949 suggesting the immediate amendme=: of the Patents
of patent monopolies in India by the enactment - provisions for
comnulsory licensing on the same lines as those zuggested by the
ywwasy Committee.! The Government accepted thiz recommendation
whien resulted in the amended sections 22, 23 a=d 23A to 23C
of the Indian Patents and Designs Act, 1911 (vide Act 32 of 1380).
The Committee submitted their fihal report at the end of April 1850,
It is not necessary to set out at this stage the reccrmmendations con-
tained in this report, since I would be dealing w:ith them in some
detail at the appropriate places in the course of this report.

" Patents Bill, 1853

3. A Bill generally based on the UK. siatute of 1849, with &
change that opposition proceedings should be deleied as recommen-
ded by the Committee, was introduced by Shri T. T. Krishnamachari,

“the then Minister for Commerce and Industry, in the Lok Sabha as

Bill No. 59 of 1853. The Bill, however, was not proceeded with, and
it lapsed. Sometime later the provisions of the Rill; including the
phraseology employed were subjected to a close scru‘iny by Dr. S
Venkateswaran as well as by other officials of the Ministry of Com-
merce & Industry and they reached some tentative conclusions in
regard to these matters.

{. A Departmental Committee appointed by the Beoard of Trade of the
U. K. in April, 1844 to consider and repert whether any, and if so what,
changes were decirable in the Patents and Designs Ac: and in the practice
of the Patent Office and the courts in relation to matters arisng there-
trom under the chairmanship of Sir Kenneth R, 8wan (a very dist nguish-
ed Patent Lawyer)., This Commitiee submitted two interim reports in
March 1945 and April 1948 and & fin~! report ‘n September 1947. The
thanges made by the U. K. Patents Act of 1940 were mainly in imple-
mentstion of the recommendation of this Committee.
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Tho present Inquiry

4. Subsequently in April 1957, the Government of india request-
ed me to advise them as regards the revision of the law relating to
. Patents and Designs and on my agreeing to do so, I was entrusted
with that task. Dr. S. Venkateswaran, the Officer on Special Duty
in connection with the revision of the law relating to Patents and
Designs, was deputed by Government to assist me in this task.

5, Though I started on this work in or about June, 1857 the work
was stopped in the beginning of August owing to the illness of
Dr. Venkateswaran whose services could not be available for abous
four or five months. T resumed this work from the beginning of
January, 1958.

Questionnaires, answors and memoranda

6. Materials in the form of memoranda and answers to question-
naires submitted to the Patents Enquiry Committee were made
available to me and I have profited by them. I further considered it
necessary lo ascertain the views of those who were interested in
particular topics which werc of a controversial nature in the revision
of the Patents Law at the present stage of industrial development of

| this country, namely, (1) patentability of inventions relating to food,

medicine and chemical products and substances; (2) the degree of
patent protection that ought to be afforded to these wventions; (3)
the conditions subject to which patents in general should be open
to compulsory licensing and the terms and conditions subject to
which licences should be granted: (4) the countering of altempts by
patentees sceking to extend the scope of patent monopoly by enter-
ing into restrictive contracts touching the use of unpatented artitles,
1 accordingly prepared questionnaires on thesc topics and circulat-
ed them to about 300 selected individuals, firms and institutions and
also to all the members of Parliament. The response, however, wasz
very poor. I received just 79 replies. No reply to the questionnaires
wos received from any Member of Parliament, This must no doubt
Lie due to the highly technical and difficult nature of the subject
and the unfamiliarity with the problems involved, Lven of
the replies received, several of them, I must say, were not very
helpful, since no reasons were given for their ‘ves’ ¢r ‘no’ answers
_to the questions raised. I have taken the views expressed in these
answers into due consideratioft in {raming my proposals and mak-
ing my recommendations in this report,

7. Besides these, 1 prepared two special questionnaires in rela-
tion to patents relating to Atomic Energy inventions and those rele-
vant for Defence and circulated them to the concerned authorities.
My recommendations in regpect of these matters have taken note
of the enswers I recefved, S

Recent Patent Commlttoes and legislations in the UK., Australia ond
Canada '

8. At the time when the Patents Enquiry Committee were con-
sidering the questions referred to them, they had before them the
report of the Swan Committee, which was appointed by the Board
of Trade in the United Kingdom. It is hardly necessary for me to
say that T have carefully considered the several points urged {or and

[N

‘againgt the particular course of action suggested b+ the Swan Com-
mittee and have considered the appropriateness o applicability of
thelr conclusions in the context of our natinal economy. I would
only add that in formulating my proposals [ have borne in  mind
the provisions of the U.K. Patents Act of 1945 whick 1mplemented the
recommendations of the Swan Committee
1

9. Subsequent to the UK. enactment of 1949, the Australian
Patent laws were revised and a revised Pa‘ents Act was passed in
1852, This enactment was preceded by the appoizntment of a Com-
mittee presided over by Mr. Justice Dean tz advisz on the revision
of the Patent Law: This Committee gave due ccmsideration to the
«conclusions reached by the Swan Committee in tr-= UK. and while
accepting some of thelr recommendations rejected cihers as not suit-
ed to. Australla. This report is interesting as iz the nature of a
<omment on the report of the Swan Commitiee anz I must acknow-
ledge the assistance derived from this repor: and ‘-om the phrasco-
logy adopted in the Australian Patents Act, 1332-1233 on the recom-
mendations of this Committee.

10. The present Canadian Patents Act 13 a comsolidating enact-
ment of 1951 though many of its provision: arc =2dily taken from
W e masic Act of 1935,
“ne considerable

d contents of

It i5 somewhat remarkable that notwiths:
American influence which is reflected in
the Canadian ‘Patents Law, (e.g. the lack tion proceedings
to the grant of a patent, the provision for - ance’ procedure
ctel) the Canadien Act still retains, depa s respect radi-
cally from the American Law, the compuls g and licensing
provision (vide section 64 of the /Act of 157 foliows section
62 of the Act of 1935), a provision whic! o major feature
of even the earlier Canadian Patents | Committee was
appointed by the Canadian Government -~ suggesting the
menner in which the Patent Law ought d but I under-
stand that the Committee has not finish 5 vet and that
it has not issued any interim report eit z into account the
time which this Committee has taken, its report must form a valu-
able contribution to the elucidation of the problems connected with
designing a proper system of patent laws and it is a matter of regret
that it is not available to me_ for being considered

(
ier
i

Scope and contents of the present Renort

11 The present report is framod in tw

f

: The first part
deals with the general aspects of the varic:: ¢

.o discussion

of the evils which T consider bese! tho oy svetem and

the broad lines of mv solution to the probiem: as aiso with the main

changes which T would recommend o orepard ta the Taw The second
Ik

os of ‘he Japsed Bill
of 1953 which {or canvenience of reference 1 have included as Appen-
dix C to this Report and is devoted to a consideration of the details
of my proposals including generally the phrascology T would sug-
rest to implement the allerations I reccommend or to avoid ambi-
guity or overcome any patrticular decisions on the construction of

198 C&I—2.
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words used in the corresponding provisions in the UK. statute whichr
nhave been adopted in the Bill. In the notes to the several clausex,
I have suggested the manner in which they could be redrafted It
should not, however, be taken that these redrafts are final. They
are set out merely as a convenient and concrete method of elucidat-
ing my ideas. I am conscious that between the discussion in what
I term the first part and in that dealing with the details in the

sccond part, there is bound to be and there is some little overlapping, "

but I have tried to avoid this to the extent possible.

Separate enactments for Patents and for Designs suggested

12. 1 agrec with the Patents Enquiry Committee that it -would

be convenient to have separate enactments dealing with Patents and
Designs, and in fact the Patents Bill, 1953 proceeds on that basis.
The present report deals only with the revision of the Patents Law
and [ have rescerved to a further report my recommendations in
regard to the appropriate changes to be made regarding the Liaw of
Industrial Designs.

Interim Report for Patents for Atomic Energy inventions already
submitted

19, The last matter 1 desire to mention is in respect of patents
for inventions relating to Atomic Encrgy. At present the patenta-
bility of such inventions depends on the same tests as are applicable
to inventions in other fields—uviz. whether it is a manner of new
manufacture [section 2(8) of the Indian Patents & Desi%xs Act,
1611). The applications for those patents are, however, subject to
the provisions of section 12 of the Atomic Energy Act, 1948, under
which the Controller is directed to impose an order as to secrecy
on the applicant restraining hign from disclosing the invention te
other:, until this ban is lifted the Central Government and not
to proceed with the application bevond the stage of acceptance, so
long as the secrecy direction is in force. As the inventions in this
field arc sui generis and required to be separately treated owing
to their importance for national well-being, I considered it proper

to deal with them comprehensively in an independent report con-

fined to that topic. " In view of the urgent need for Government tak-
ing a decision in relation to these inventions, 1 have submitted this
already as an interim report in April 1959 and consequently the pre-
sent repert dues not deal with any matter arising with reference to
patents {or inventions relating to Atomic Encrgy.

Aclinowledgments

*

14. Dr. K. Vasudeva Rao, Chairman of the Pharmaceutical Deve-
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lopment Council convened a meeting of the sub-committee of this -

body at Madras at which the questionnalres issued were, discussed © -

in detail. 1 must cxpress my indebtedness to Dr. Vasudeva Rao as
well as to the members of the Committee for the assistance they
gave me by elucidating the practical difficulties which they experi-
onced in the provisions of the existing law gnd the manner in which
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they would like the law to be amended. In additiors, Dr. K S
Krishnan, F.R.8., Director, National Physical Laborztory, Dr. A
Nagaraja Rao, the then Chief Industrial Adviser to the Government
of India and Dr. X. Ganapathi of the Hindustan Anti¥diotics, Pimpri,
Poong, were kind enough te go over here for a perscmal discussion
of the problems raised in the field of chemical and pharmaceuticsl
patents and compulsory licensing. 1 must express my indebtedness

to them all for so readily acceding to my request and assisting me
with their views on the subject. e

15. There is one further obligation which it is my cuty and plea-
sure to acknowledge and that is the assistance I have received irom
Dr. S. Venkateswaran® in discussing the problems and their solution.
He began his officiel life as an officer in the Patent cffice and his deep

ltmowled%e of the practice of that office has beea of invaluable help
o me. A

esides, he is a distinguished chemist. I derived the utmost
assistance from him in understanding the problems erising in the
fleld of chemistry. He has sat and discussed matters with e day
after day, during these nearly two years on which 1 have been
engaged on this work and his assistence has zerved practically to

eliminate the handicap of an one-man Committee on an wssignment
as this. \

*Now Cantroller of

atents and Designs and Regisirar ¢? Trade Marks.
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PART I ]
' 1. SOME GENERAL CONSIDERATIONS
Easls ¢f the Patent Systesn

18. Patents may broadly be defined as statutory grants of m
poly for working an invention and verding the resulting prody
Possibly the expression ‘monopoly’ might not be strictly accun
for the inventor does not derive the right to work his invention fn
the patent grant and the idea might be better indicated by stafy

t a patent disables others than the patentee or those authory
by him from manufacturing and selling the patented article or ufy
or imitating the patented process cr vezding the resulting prody
Though monopolies were frowned upon by the English common i
the- monopolies involved in patents for inventicns were held tof
outside this ban for the reason that theyv were needed to encoun
invention and afford increased opportunity for industrial developm
-. ang achieving gainful and diversified employment. It would not

.an exaggeration to say that the industrial progress of a-county
, considerably stimulated or retarded by i‘s patent system accord
‘ - .88 1o wWhether the system is suited to it or not.
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17. Patent Laws rest upon the assumption that it is desirabl
«encourage inventions for their own sake and that monopoly prii
lege 15 the best way of doing it. The Swan Ccmmittee observed: |

“##2The theory upon which the patent svstem is based is th{
the opportunity of acquiring exciusive rights in an inve
tien stimulates technical progress in four ways: first, th
it encourages research and inventicn; second, that ith
duces an inventor to disclose his diccoveries instead ¢
keeping them as a trade secret; third, that it offers at
ward for ‘the expenses ¢f developing inventions to t
stage at which they are commercially practicable; af
fourth, that it provides an inducement to invest capital
new lines of production which might not appear profitab
if many competing producers embarked on them simul
necusly. Manufacturers would not be prepared to devely
and produce important machinery if others could get th
results of their work with impunity”. (Second Interin

) Report, para 9}.. . . .
‘Bewarding inventors by patent grant

_ 18. The patent system of rewarding the invention is based on the
idea that the grant of a monopoly will automatically secure fo an
inventor a reward which is commensurate with the value of hi
invention. In theory, if the invention is good, the inventor should;
be able to exploit or sell his patent and thereby make a profit. I
the invention were useless, he would receive nothing. In practice .
however, cven if the invention is good, and useful, the inventor:
.owing to factors beyond his control, might be unable to make a pro.
fit out of this patent; and on the other hand, in some cases thy
reward which an inventor obtains for his invention might be o
" .of all proportion to the benefit conferred on the general public.

9 - . t
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19. The desire for economic reward is undoubtedly an important
factor motivating inventions. The possibility of obtaining an exclu-
sive right to exploit an invention for a given period gives the inven-
tor an assurance that his efforts would be rewarded with financial
return. Men who are motivated by the prospect of economic reward
might normally not be expected to invent if they could not obtain
patents, freeing them from competition, and thus opening the pros-
pect of large financial returns which a grant of a patent might
involve. A patent monopoly has much to offer by way of prospect
of good profits whenever a useful invention {s made and such a pros-
pect would have a tendency to bring forth new idecas at an carlier
date than would otherwise have occurred. In short the patent
, system tends to encourage and maintain a cantinuous flow of inven-

i tions. Invention breeds inventicn and thus the pace of inventive
i \ activity is accelerated,

20. As Michel points cut—

“* » ¢ Patents play the role of the pike in the carp pool; they
prevent stagnation and stimulate progress. Industrialists
arc forced to forge ahead to improve their machines and
processes for the further recason that cach one fears that
if he does nothing some other will do something and cx-
clude him from the field for a considerable number of
years. This result produced by the patent systems is scund
because it requires, as nothing else would require that
industry go forward; it gives primarily the true justifica-
tion for patent protection.'—(Michel on Principal National
Patent Systems, Vol. I, page 21).

New products and processes are created, indusiry encouraged to
manufacture new and better products and an expansion of the
industry based upon the invention takes place. Thus, employment,
national wealth and a higher living standard are created.

21, Consideration for grant: Disclosure and Working—But this

assumes that patent monopoly is used for the purpose for which it is
granted. As Michel observes—

“* ° * Patent systems are not created in the interest of the
inventor but in the interest of national economy, The rules
and regulations of the patent systems are not governcd
by civil or common law but by political economy” (Michel
tbid Vol, 1, p. 15).

Several  theories have been put forward as regards the
consideration or the quid pro quo which society weceives in
return for the grant of the monopoly. In the earliest law
on the subject of the grant of patents in the United Kingdom, the
consideration received by society ac justifying the grant of monopoly
was s:ated to be the introduction of a new manufacture within the
country. At a later date it was stated that the consideration con-
sisted in the disclosure to the public of the invention which they were
at liberty to use at the expiry of the period of monopoly.

22, In the statement of objects and reasons prepared by the Board

of Trade in connection with Patents and Designs Amendment Bill
of 1819, they said: ‘

“The object of granting patents for new invention is to benefit
the trade or iIndustry of the United Kingdom. For this

A}

purposc it is not enough to reward the imventor: it is also
nocessary to secure that ncow invenhons oe broucht into
commerecial use without delay. To bring & new inventon-
into commercial use requires in many casax the cooperation
of the capitalist, and the readiest wav ot sccuring this co-
operation is a grant of a monopoly. A ronopoly *being
contrary to the common law right can onlw be justified by
some consideration moving to the public. The consideratioa
justifying the grant of a monopoly for a mew invention is
not onlv the disclosure to the public of irormation which
they can use when the period of mo'nopol'; explres.but'the .
benefit o trade by the new inventicn bemng b.rou\ght into
commercial use during that pericd. The public thereiore]
are entitled to have the moncpoly so {ra—ed and guarded {
that they are not deprived of this consic=—ation. The rea_l

difficulty is to prevent the abuse I }he) patent

monopoly without so restricting it 2s 10 ceter the

capitalist from financing the inventor.

— - - oy & E
The Country must be technologically advanced to w -rk the ihveation
IR ) wd

: - AN
ing inventors with the grant of exclx:zswe /pl;lvﬂf,g:fmz‘ . 'ﬁlr:{tﬁi
time are dependent on two main fa‘cbo’:';si \1,’T..r:: f:f‘rj ‘:nm?azz c
technologically advanced to mamtam the ra;g1o- vention which
is brought forth by the promise of the reward.

would be dependent upon (a) the degree of ?mub
technological education and the number of pe
proficiency by such education; (b) a massive
which could absorb the products of the ¢
instinet for research and direct it to u

1 ¥ i~n's ec ~— ™ - vard-
23 The advantages accruing to a natidtn’s econc=ry f;o? reward

ol i
oe

R
reaching higa

ni-sitial production
i znd develop the

tive channels;

i LY
(¢} the amount of speculative capital which 1> forin e mx]'ng qur_ being
i<lked in investment in new venturcs and for prziitable utilisation
. 14

ch industries, (2) The patented invention =

) ) 3 e T cavil 4
the country which grants the patents. It goes W hout saying t&}fl.
> j 1 r Nt Qon 7 -
it the (irst condition which I have sct out above chi2ins In any lc“('))\:"}‘
try, there may not be much difficulty in the sccond one aiso being:

fulfilled.

94. From the above it will be seen that the mo:‘.:‘po]}{/ created by |
the patent and the rewara to the inventor bvy the grant of such monlo~
poly offer advantages which have been claimed for the systemn, o‘r;y
in the highly industrialised countries which have 2 largfe "?aptl'f?c’
available for investment in industries and a high cegree of scientilic
and technological education.

- foed s TR
Patent system in under-developed Counivics: I

system in India

aiizre of the Patent

95 1{ is further obvious however that the slystcrn \'/F‘Utld notI ylf{d

k icd r-de i countries. I enti-
{he same reosults when applicd to under-deve oped ¢ es.
rely agree with the views of the Patents Enquiry Committee that
“the Indian Patent system has failed in its main purpose, namely, to
stimulate invention among Indians and to encourage the develop~ |
ment and exploitation of new inventions for industirial purposes in
{he country so as to secure the bencfits thercof to the largest section
of the public”” (Interim Report p. 169).
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' inventions in the varlous countries ¢ ¢ ¢ By taking out
98, The Patents Enquiry Committee have in their interim report

: . tents only in the %ﬂdmt ‘u} mmﬁwnﬁishmﬂi’. possti;
vide pp. 165-168) set out the figures of patents granted in various = le to stop competition at 1 4 : Ui
éoumr eI; during the period 183037 togetger with the proportion of patent an invention in ﬁb%‘%om%l;g
ants to its own nationals as compared with the number granted to patents can be used to ed? norpsell the invention in the
oreigners (The figures were apparently taken by them from ‘Patents . Others can neither ;&x;o ‘iwtehe tenteo's pormissidn. - The
and Industrial Progress' by George E. Folk, 1842). During this perlod forelgn countries wii doutries E:ere el reserve the
the proportion of grants to lndians and foreigners is stated to be German Chem, nth"m way before World War L During
roughly 1:8. Even with the attainment of independence and rapid American market mnd ésw, ngwem‘ ent conflscated the
growth of srientific education by the opening of more institutions for thet war the Unit\.d taﬁlished a‘ls*'w'stlem for licensing
post-graduate training and the establishment of several national - German patents and €3 o use thern. The extensive
laboratories, the proportion of Indian to foreign patents still remains American mapu:fact\'lrgrsou?es date from that time.”
substantially the same as %uring the{ei?‘rlkijr pe;%od,hzaind ishroughly . American chernical industri st :
; 1:0 [See Appendix “A" Table (i) and Table (6)]. This is, however, ) , arafar ar P i tg of the
i without taking into account the eccnomic or industrial or sclentific 29. These palents are "he‘tﬁo‘fhfﬁgserﬁc’éﬁﬁtﬁeaz'tii‘zssw mant-
[ importance of the inventions. If this factor were taken into account economy of the CO\%ngfghgm‘;m gb'em of protocting an export market
k {for brealk-up of the figures of the patents cealed according to the facure there but wit e_;ﬁ:ll ma%‘_“;a,,mr‘e,; particularly those in
class of  inventions, see Appendix ‘A’ Table (2)), our natlonals from competition frem rmiva sasRe e
iz would appear to be-at even less advantage. Further, if

W
account other parts of th® world.
were taken of the number of inventions for which renewal fees have

been paid beyond the 6th Year, which gives a rough idea of the value

This explains the phezomenon cf a large Pfﬁpomol? C‘é pli\tf;lrté
attached to the invention by the patenteg, the proportion of Indian to being held by foreigners not mereiy in tj“xeznﬁ‘}iu;lftiﬂﬁ zd ciirxfries
b forelgn nationals would be shown to be in still less favourable light, countries but also in the c_*emparatweziv’ mo'leﬁiatlfji-aﬂf“ o*'zfon of
[vide Appendix A Table (8) which sets out the number of putents For instance, the following ﬁgurer‘s ??0\‘; \-’;Ld L “‘ft Ei‘fﬁ é “thoush ‘
for which renewal fees are being paid, also Appendix A Table (4)]. g foreign patents in C&Dzd&,’xii‘iiﬁy b‘;ﬂ%{-—i& Switzerland, gr )
) o by means ind ackwardi— !
| 21, This apart, there are no statistics avaflable for computing the these are by no me E
: precise extent to which inventiens patented in India are being work- e e T T T
ed within the country either by the patentees themselves or by Awverage
. being made available to others by means of licensing. But it might annual
i\broadily be asscrted that compared to the number of patents on the number Number Per cent
|lregister those which are actively worked bear only a very small pro- of patents granted granted t
ortiorn. granted o to
: b:‘:uring forcigners  forcigners )
Why arc patents taken in forelgn countries the years
28. The first subject that suggests itself for examination in this 19301937
context is as to why foreighers take patents in this country when
- admittedly they have no intention of working the patents here and
1 possibly even in cases where it may not be commercially possible United States e 48,697 6,421 132
to work them here. Mr. Langner giving evidence before the Tem- . . . 20621 5,327 258
b porary Naticnal Economic Committee of the U.S.A., which was set .- Germany ' 20,02° 9,994 49'9
£ . ; i ; . i ? . - . e ’ 7
4 up in 1941, speaking of the American Patent system said France 18,417 0.2 51.7
“Patents are taken out in foreign countries, (by Americans) Great Dritain 1930735 . 10’;)“ 6,782 628
for two main reasons. One is that we are doing business Ttaly : : ' ‘ ' B 3 163 o
abroad and we want to protect our article, so that the Canada . . . 9,269 3 903 \
genmm mnngfngturcr or the Er}glisb manufuctu‘rc‘*r is not ; Switzerland (1930—36) . . 2,307 4,006 556
able to copy it immediately and go into competition with . 4,845 ., 1,165 24'0
us. In other words, it is a great selling point for our goods Japan (1930—36) ' ’ o 2,749 761
to have a pretected inventive featurce and we have kept Crechoslovakia . . ' 3,013 74 : l
‘ ahead of the wholg world in the export markets through Holland (1930—35) - . ? 2,674 2,164 80+9 ;
L our patent system, , Denmatk . _ . : 1,590 1,056 664 '
;| Bennett in his treatise on “The American Patent System” says: - Norway - L . . 1,428 1,031 72'2 g

“* & ¢ When inventors take out patents in the several countries R — e e '
of the world, those patents establish-a monanntv avar s
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A
Bilance of galns and losses o under-developed couniries by the
grants of patents to forelgners

30. The existence of the monopoly enables the patentee to dictate
the price at which the article could be sold and where he hag his
manufactory in several of the countries of the world enables him to
choose the source from which the product could be obtained with the
maximum profit to him. Of course the grant of a patent in a country
like India with a teeming population offering an extensive market
must be to the advantage of the national economy of the particular
foreign country in which the industries covered by the patent are
worked, for a Yarger and assured market would mean a correspond-
ing increase in the size of the industry with consequent absorption
of its labour and scientific personnel and also capital for profiteble
investment. This might no doubt result in a reduction in the cost of
production in the foreign manufacturing country and a portion of
which might possibly ke passed on to the consuming public in the
importing country, where the patent is granted but not worked, In
the discussions in what might be termed the International aspects of
the patent, as distinguished from purely national ones, this small
possible advantage has sometimes been strongly stressed, and it is
said that the grant of such patents to foreigners who do not work the
invention in the country of grant, is not harmful as it tends to locate
the industry in the place where it is most economical to manufac-
ture. No doubt the imported product might be cheaper, but even if
the cost of the article manufactured in the country might be consi-
derably higher, it might in the long run prove an advantage to na-
tional economy in (1) the saving of foreign exchange, (2) the absorp-
tion of surplus labour, (3) the utilisation of the country’s scientific
and technical talent, (4) the utilisation of indigenous material not
hitherto used which in its turn would have beneficial repercussions
on other industries, (5) the increase in technical knowledge by the
establishment of a new industry by the working of the invention,
(6) the utilisation of bye-products which might lead to a diversified
economy and (7) greater security particularly in emergencies and
economic independence arising out of increased self-sufficiency, to
mention only the more important. . If therefore the problem is view-
ed as one of balancing gains and losses to the economy of each na-
tton, it does not need much argument to show that the costs to an
under-developed country where a patent is worked wholly abroad
tar exceced any possible gains in any such exchange.

31. In this conncction I cannot do better than give a few extracts
from Edith Penrose's penetrating study entitled “The Economics of

the International Patent System':—

"® e *When a country granrts patents to foreigners for inven-
tions which the foreigner is not going to work in the coun-
try himself, but which he is willing to'make available to
domestic nroducers at a price, the price paid to the foreig-
ner is clearly one of the costs of granting the patents and
just as clearly must restrict the use of the invention to
those who can pay the price. From the point of view of
producers, this cost is simply the royalty payment made
to foreign firms” (page 102). “From the point of view of the
economy as a whole it {5 o tax pald to a foreign firm and

S
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requires a transfer of real income f{rom one country to
another ® * ¢ Any country must lose if it grants monopoly
privileges in the domestic market which neither improve
nor cheapen the goods available, develop its own produc-
> tive capacity nor obtain for itz producers at leasf equiva-
»lent privileges in other markets. No amount of talk about
the ‘economic unity of the worid’' can hide the fact that
some countries wid}; little export trade in industrial goods
and few, if any, inventions for sale have nothing to galn
from grantmg patents on inventions werked and patented
sbroad except the avoidarnce of unpleasant foreign retalis-
tion in other directions. In this category are sgricultural
countries and countries siriving to industrialics tut export-
ing primarily raw materials.” (pages 116 & 117).°*® “Most
countries have little if anything 12 gain cconcmically from
granting patents to foreign. firms, and they do so partly
because the cusiom is old and firraly cstablished, partly
because of the pressurcs of vesied intevesis end partly
because the ideals of ‘international co-operation’, ‘nen-
diserimination’ and similar laudezle sentimonts have been
influential in shaping the thoughis of lawyers and states-
men.” {p. 142).

32. The author is here considering the <f
the industrially under-developed countries, ¢f ¢
foreigners 'who work their inventions abroad
merelv as a means of ensuring a monopcly
have nol been wanting competent expertis

toon th2 ccenomy of

my
e grant of pa!
]

nts o
nd use the patents
i rtation. There

¢

233 a similer
view cven in regard to the more adwvanced . Thus Tloyd
L. Vaughan, says speaking of the position ¢f s 1 America-—

“Tt 1s a contravention of our palent s and an cconomic
injustice to the American manufacturer to  allow 2
foreigner to take out a patent in this country merely

for the purpose of reserving the United States as a market
for his patented product which is manufectured abroad
exclusively, . It means the exclusion of all other would-be
inventors and competitors from the industry covered by
the patent and atl the same time, the building up of the
industry in other countries, all to the detriment of the
United States”—{F.L. Vaughan on ‘Suppression and Non-
working of Patents’ with special reference to the Dve
and chemical industry, Amecrican Bconomic  Review
Vol. 9 (Dec. 1919) page 693 at page 700]

Non-working of patents of foreigners detrimentsl in two  respects

33. T shall next proceed to consider the cost to the country, par-
ticularly an under-developed countiry like India, of the grant of these
patents which the patentee has no intention of working in this
country, These patents may be broadly classified under two heads:
(1) .where a particular invention {s not patentable under the laws
of the patentee’s home country but it is patentable under the Indian
Patents Act; (2) ‘where an invention is covered by patents in several

countries of which India is onc but the manufacture is carried on
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‘Europe, the United Kingdom and U.S.A. not enjoying

_not having applied for patents in the latter counries,
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either in the home country of the patentee or in some other country
SuLsxde India where he has obtained patent protection.

34. A well-known example under the first head where an inven-
tion is not patentable in the patentee’s home country but is patented
in India relates to patents for medicines and drugs taken out by
Swiss nationals in India. Where the substance is new but the
process by which it is produced is not new, no patent can be cobtained
in Switzerland, whereas a claim for a new product made by the
process which is not novel but is merely described in the specifica-
tion may be patented in India. The result of the grant of an Indian
patent to any Swiss firm in such circumstances would be to elimi-
nate the competition of other Swiss firms from the Indian market.
'1_‘hcsc- firms, however, have freedom to compete with each other in
the Swiss market but the beneflt of this corapetition would not be
available to the Indian consumer. As in most of the European
countries, the law does not permit the patenting of chemical pro-
ducts, but allows only the processes for manufacturing those pro-

ductz to be patented, the situation for this country is greatly aggra-
vated.

35 In the second type of cases listed above, a patent is applied
and obtaincd for the same invention in several countries of
the world. This is done in order to ensure an export market to
the producer as stated by Mr. Langner in the passage I have already
quoted, As the right granted by a patent for an article includes the
exclusive right to import the patented article {from abroad (subject
o vencral import restrictions, if any), the country selected by the
oatentee becomes the sole source on  which the importing country
h1s to depend for meeting its requirements. This acts detrimen-
tally in more ways than one. In the first place, the existence of the
patent prevents the importation of the product manufactured by
the same or similar process from a country which might offer the
article at a lower price. In this connection it might be pointed out
that where the same patentee manufactures the same  article in
different countries, the price of the product might not be the same
in cach country, and besides there is nothing to prevent a patentee
from selling the same article at different prices in different markets

based on local conditions as to demand, the availability of = alter-
native products cte.

36. The above is on the assumption that.in the several sources,
there is patent protection for the article. But thiis might not always
be the case. Where the invention is not protected by a patent

any particular manufacturing country, the price differential is
likely to be more. In recent times there have been many instances

of this type of price differential, owing to the inventions in western

in

: ‘ - . patent pro-
tection in the Soviet and the East European countries, the inventors

A _ Most of the
patents granted in India to forpign nationals are to those helaneine

-emplov the labour and capital of the countrv and thus increase the

‘their purpose, the social cost involved in the grant of the patent is
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to the UK., the Commonwealth countrics. US.A and the western
European countries who do not seex patent protection in the Soviet
and the East European countries. Consequently this country is
deprived of getting in many case$ goods. even though thev are
essential for industrial production or for the health and safety of
the communits at cheaper prices from available alternative sources,
because of the patents protection granted :n India.

1. THE PATENT SYSTEM IN INDIA

What safeguards are necessary in India against patents of foreigners

ot

37. In the present decade under the imgp of the nationzal plans
that have been formulated for the cconom iolift of the country
and the rasing of the standard of livia <7 = people. the conser-
vation of foresign exchange is a matter of prime importancea. In
the context of this need, it would be seen *hat anv increase in the
price of the patented products imported into the country must to
ihat cxtent be a disadvantage -to the nation’s economy. This

‘= apart.
there is  also  the factor that by re atents,

nn af these

our country deprived of the henefits munorting i that
countrv, pavmant in whose currency would e the least buensome
to India. Due to the existence of the grants. this count « nas no
choice as regards the currency to b paid the unpos ation be-

cause this denmends not on our chaice but on the lacatisn of the
patentee’s manufactory or the country fr~m which the natentee
chooses to irmuort for sale in India :

33. 1 have zlreadyv set out the cons:derztions which arce said to

constitute the quid pro quo for the grant of the patent monopoly, |

namely, (1) the working of the invention within the countrv SO as
o rosult in the establishment in the country of a new industry or
an improvement of an existing industry which would profitably

national wealth, and (2) disclosure to the public of the invention
and the manner of its working so that on the expiry of the life of
the palent the public are cnabled to work the invention themselves
and’in competition with each other. Where the patentee has no in-
tention of working the invention in this countyy cither because he
considers that this is not profitable or beeause he prefers to expand
the production in his home country =o as o achicve there areater
eMecieney and more production or is otherwise not interested in
workine the mnvention in India, the grant of the Indian patent might
tend (o improve the cconomy of the patentee’s home country hat
offers little advantage to us. Unless thevefore the law provides for
measures to be taken to compel the patentees to work the invention
within the country, and these measures are cffective to achieve

not offset by any benefit to the community. As regards the possible
advantage which might result by disclosure it should be noted that
most of the inventions patented bv forcigners in this country are
also patented abroad and the theory therefore that but for npatent




protection the-invention would have been worked in secvet aund =

that the public ‘would have been deprived ¢f the knowledge of the

invention has no relevance in the case “of {he large ‘majority of

patents granted in India, As neither of the above, considerations

scems to-be present in the case of patents granted to foreign natio-

' ‘o rked in‘this countrg:the cost to the commniunity -
galthvéhic:nirgfu&ew&mnm is unrelieved by any positive advggxtage :
b}\ll wayglc.:f an {ncrease of technical ak‘m or of rmti_ongl ‘wealth,

P

Is the Patent system mnescessary in In&h? .

’ i this appraizal of the effect of the Patent system
gt ?2‘dﬁaz;12gn1$? eques,tiorzx)p is whether the syatem should be %onti-

ytho gystern  involves in-its 3305
e i 11 the handicaps whichiythe s A
:a‘;;)?i'cati\grlxtsht: under-developed countries, there are no alternative

methods for achieving better results. At present there i3 no country

in the world that does not adopt the patent system of rewarding. .

i i tail - in the
iAo g hatever differences in detail t}}erg‘mlght be in '
ig:v;ng}r bt'he \tziiigt\mlcountries due to local conditions or historical

for long resisted the adoption of the N
;Z?i?,?'sévsﬁgr#zsgéapntgdﬁ?iig June 15%88 and has continued it ever #

since. Holland adopted the system in 1817 but as a result of the

free-trade ideas which prevailed in the middle of the 18th century: -

the Law was repealed in 1869 and the country was without a patent

' ly the same lines.z-.
3 1910, however, a Patent Law -on near lines <.
Zzb‘t;r:t wI}?ich prevailed in Germany was adopted. Though there.

' as to whether the Dutch industry
m']s )t?e(?.na ss%rgﬁagggééo:errsgﬂt of the abrogation of the Patent Law:
Shﬂl?}Ib% there {5 no dispute that the country has achleved a conmdcr-»
ml {.'c‘mological advance since the introduction of the Patent
ot lIt is, however, not possible to relate the industrial advance
b ount;'y to the Patent system or any provision contained in
. gnyaucse there is no way of showing what would have happened
Iitf atecthc same period in a country’s iustory a different system or
different provisions had obtained.

' in a ) has adopted a socialistic economic -
A count?R\?f‘zﬁx law makgs provision for the grant

system such as the U.S : [ Provisior B et
y ;i o same manner as in the rest o ope. "B
?\Eit;l?tg?ttc:’n‘t? tt};ue U.S.S.R. has a system of authorship certificates—

imati inology to patents =

ic approximate in the UK. termino to o

Mﬁuh ‘Sma»ngh qtl;x% words “licences of right”. Every mvon}fcgr has’ .
o orstg n to apply either for patents or for guthor;h)p cerlificates,

?EQSS}xmm respect of certain inventions, and inventions evolved by

. ilities rded by the State or State agencics, only
‘},\\7) me\ 'Of cfcarctli‘f}x?ac;csngge dallowzd. Besidgs, a patentee may convert
S tent b to an author's certificate provided no licence has v boer}
; p““fgt ”'}l?erc are claborate procedures for the detcrmmfltxon of
S‘:z:”:‘-;véltv or remuncration payable to holders of author’s certi-

ont. | —the State also _g
et sides these two types of patent grants ¢ :
‘,‘Sd%;‘cra?ecc lirf\;entors by the grant of cash awards on thg m‘ﬁnmﬁ
= mr}x( ¢ over the inventlon to the State. In regard to all these, hOW?,f{

ever, T will only repeat what the Swan Committee saidl- --‘.'\Ve_{,a“.'%%??ax
lcx\t,tclg information as to how the system functions in 39’;‘?"? practice,” -y

—y

41. T need only add that a patent syslem on the same lines gg i=
found in Western Europe also prevails

n the other Sociaiist coun-
tries of Kastern Europe, like Czechoslovakia, Poland, Hungary as
also in Yugoslavia,

42. A system therefore which has been universally adovted, and
which the experience of the world for well over a century defi-
nitely favours, cannot be discarded without the welghtiest of res-.

43. T consider that the Patent system is the most cesirable
method of encouraging inventors and rewarding them and thou
at present Indian® inventors take a very

of that system, with the increasing emphasis on technical educaticn
and the number and quality of the research institutes that have™
been establigshed in the country, together with the rapid izcustria-
lisation that is proceeding, one may lool forward to g tim—e when
the Indian research worker and inventor will take ful] aZvantage
of the patent law, Besides, the security and immunity frem come
petition which patent protection affords are very necessary induce-
ments for the working of an invention. Further, the Patents system
has been working in India for over a century. There i5 therefore
sufflclent justification for the retention of the patent sysicm.

al
b".‘
small Te in the benefits

What changes are neeessary n the Indisn law

44. The precise provisions of the Patent lzvs, however
be designed, with special reference to the economin
couniry, the state of iis scientific and technelogica
future needs and other relevant {zctors and g0
not to eliminate the abuses to

is capable of being put.

which o system of paten

45. Bearing in view the matters [ have set out above, I would
recommend the retention of the patent system, but that it should
be improved—

(1) by defining with precision inventions which sheuld be
patentable and by rendering unpatentable certain inven-
- tions, the grant of patents, to which will retard rcsearch,

or industrial progress or be detrimental to national health
or well-being;

(2) by expanding the scope of “anticipation” go as to compres
hend not merely what is known or published in this
country, but alse what is known or published cutside
India;

(3) by providing remedies for the evils which India, ip
common with other countrics, cxperiences from forelgn
owned patents which are not worked in the country, buwd

which are held elther to block the Industries of the country

or to secure a monopoly of Importation;

" {§) by provi apacial .p:mvisions a3 regards the‘ licensing of
;}gtmts mnmﬁw relating to food and medicine;
18BCLI1—3
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ri « {B) by providing remedies for other forms of abuse resorted
st ¢ tp by patentees, to secure a more extended monopoly or
» 1 g monopoly for a longer duration than what the statute

grants. , ‘

1. There are several other matters of procedure and detail which
ave no doubt of importance but which do not require to be mention-
ed at this stage. Thege latter have been dealt with in their appro-
priate places. . .

Ul RAESTRICTIONS ON THE PATENTABILITY OF INVENTIONS:
. PATENTS FOR CHEMICAL SUBSTANCES, FOOD AND
. © MEDICINE ETC.

What s patentable tnvention . ,

48, The matter that stands at the threshold of the enquiry is
ds to what should ‘be the scope of patentable inventions in this
¢ountry, bearing in mind the economic position of the country, the
ddgree of scientific and technological progress achieved and other
rélevant factors, ! -

ro : : : )
/547 Under the Indian Patents and Designs Act, 1811, the test of'
patentability of en invention i3 furnished by the formula—is" it
a “manner of new manufacture”.—a phrase coming down from the
U.K. Statute of Monopolies, (21 Jac, 1 ch. 3,1623), and contained
in the successive UK. Patents Acts. These words have been the
guhlegt of innumecrable decisions and though geveral gencral
principles have been evolved, there is still a conslderable area of
yncertainty., The Patents Enquiry Committee suggested that the
{qrm “inventlon” might be defined In exact terms 60 as to be capable
of, applicetion to determine with precision whether a claim to en
“invention” was within the statute or not. They however refrained
from attempting such a definition themselves.  The difficulty,
however, in any gdefinition is due to the circumstance that what is
tarmed “subject matter” or “obviousness” is “always the most
Uncertazin issue in patent cases depending as it does upon the
temperament and experience of the Judge” (Terrell on Patents,
8¢ Edition, page 65). The decisions are therefere decislons
dependent on one's feeling, each Judge viewing the invention
against the background of his own experience. The philosophy--of
this fleld of human activity has been the subject of discussion and
investigation at the hands of German Patent lawyers, but even
they left the task of deflning ‘invention’ as beyond the realm of
the practical.
Yhaet fnventions shounld be non-patentable

48, Positing ‘invention’—understood in the sense generally
attributed to that term—there is considerable advantage in the
stgtute specifying with clarity which ‘inventions’ alone are patentable
g.i}gi which inventions' should not be patentable. This would (1)
eliminate ambiguity and (2) prescribe in precise terms inventions
for which patents gnould be refused in the interests either of national
economy or national health or well-being. ‘ .
“0 148, Clause $ of the Bill [vide A dix C] seeks to lay down the
degree: of patentability ‘of certald inventions and «hat shall be

!

. present Act, so as to include inventions conc
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unpatentable. I have duggested a redraft of that clause tnto two parts
setting out in the first thage inventions which are universally or
almost universally not patentable and these comprise the claess of
inventions for which patents are not now grantable under the Indian
Patents and Designs Act, 1811, and in the second those inventions as
regards which I have suggested a change in the law.

50. I have explained the\letaﬂs of the matter in category (1) in
the notes to that clause and this does not call for any comment at
this stage. .

51. I have, however to explain the ratio of the charnges in the
law which I would recommend in regerd to those in the sccond
part and in particular regarding—

(a) patents for chemical inventions; and
. (b) patents for imventions relating to food and mecicine,

Before doing so, however, it is cocnvenient to deal with cne recom-
mendation of the Patents Enquiry Committece which {5 implemented
in the Bill. The Patents Enquiry Committee said—

s i e

“Invention should be given -a wider rneaning than in thelis
rned withi
precesses for testing materials even though thev did not')
resul? in the manufacture of any erticle”. '

Committee had in mind the views of the Swan Comrnittee exprozsed
in paragraph 123 of their final report, which ran—

difficulty has been experienced in applving it fo useful
industrial devices where nothing tangible is meade, such
ss processes for testing material or performance in the
course of manufacture. The result has been that many
such inventions of undoubted industrial value have been
refused the grant of Letters Patent because they cannot
be legitimately regarded as any ‘manner of manufacture’.
We tﬁerefore recommend that the definition of ‘invention’
be amended in such a way as to make it clear that any
new method or process of testing applied for the purpose
of improving or controlling manufacture may be treated
as coming within the expression ‘manner of new manu-
facture’”

“The terrn ‘manufacture’ implies the making of scmething, and

Ry ol R
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52. This recommendation was accepted by the Parliament of the
United Kingdom and the expression ‘invention’ was defined in
Section 101 (1) of the UK. Patents Act of 1949 so as to include ‘any
method or process of testing applicable to the improvement or control
of manufacture’. The Patents Enquiry Committee suggested a
definition -of ‘invention' in the Indian enactment on the same lines
and . this recommendation has been adopted {n.the: definition of =
manufacture’ under Clause 2(3).(ii) of the Patents Rill, 1953.- This
extended scope of the definition of ‘invention’ does not find a place
in the United States, which {s without question the country most

v

o e
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IPsten&s Enquiry Committee and Wou?gtion of t
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sdvanced- fi the matter of industmal odygt tedly

where the largest number of patents age: a;cpﬁg ?:rdaﬁ?id?g?ammi

:ﬁgpogf ﬁlvggt?ogoﬁggisbdﬁ world, mor in Germany where the
: on. 8 1 to be nexnt tp the U.S.

Dean Cofnmittee in Australig considered the mv?si%ﬁseﬁh th??‘isﬁ

- llan Patents Law, they did not think it negessary to expand the

deflnition of ‘invention’ in the Australi
' ia
which were recommended tha Bwan néor;g;ixi?tee? Of%rthgseunfr?

England. Similarly in the othep 'ieadigg Co;zggongvealth country of
er » this provision does

Canz;idaé in t?eir Patents Act, revised

not find a place and in fact the UK. ig th >

mvfn?cins which consist of method or pmcees:nflg’r tfeu nttx(;;:;.u;;he(r)%

gl:f :;‘eaasporx;) \Eiosxioixorétfr% gf m;n;;fa%urf @;xfe regarded as patentable
gort is adopted es t of th is

country, one has to ascertaln its economic mgﬁzation&e o, e

country of the world other than in the Unt ;
A I : ted Kingde e
tries in India would have to pay a tax in the aha;egggngbytglt;ndm’

his proposal of the

| deletion of sub-clause (if) of Clates (j()"a‘ccordmgly' recommend the

Inventions ralatin ' ’
ser g to chemical substances ang for food or medicine

e
alsc;}‘i éoﬁgt?ﬂerﬂ:%%@ﬁnem%@n made b;{( the Committee which 4
prepared or de W wag “that inventions relating to subftaél 5
or medicmé L&);guvilgetgo}:ybghen?catlaﬁrocm or intended foér focgg
et : paten e except when madec '
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as pered or produced by a che 5
v intended for food or medicine otger ﬁmiméciw;&fé’é
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: , Xwure resulting only in the a
gigﬂogp%i t:;ea‘lfi?xnb prc;perties of the ingr'ed.ienté ofgtif:;
100 LAl n & e 1 ¢ ethed or "
of mamatacto E eemed to be a methed or process

In substance the langua
nguage adopted In Clauss § of ¢ i :
the UK. Patents Act When 1t was repealed b
Swan Committse, 1.%9 5 a result ?f‘&@.bmmmam ations of
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83, It would be convenient to czuider the two matiers dealt
with 'by this provicion separstely:—
%o he

(1) The precise degree ang extemt of patentabllt
permitted in regard to inventions of chemicsl ets in
general; and

"(2) the law determining the patentability of inventions rejat-
ing to food and medicine.

Produot claims {or chemlical substances not recommended; hisiory
of the law,

56, As regards  inventions relating to chemical products, or
products produced by chemical processes, I am clearly of the view
that the intereasts of.the country would be best cerved by confinin
patentability to the processes %y which the products sre obtaine
and to deny patents to the products either per se or in the qualified
manner suggested in the BilL '

57. The reasons for this recommendation are based on (i) the
history of the law relating to patents regarding chemical inventions
in Europe during the past nearly 100 years end the lessons to e
derived therefrom; (2) the experience of other couniries samewhat
similarly situated like India; and (3) the disedvantages to an under-
developed country of permitting product claims for such inventican

88, The history of the law relating to patentability of .chemical
products in Eurcpe is briefiy as follows: A special rule pegativing
product clatms for chemical substances wos first introduced imte
the Germmn Patent Law of 1877, Beflore 1877, Germany had no
unified patent law, the constituent states each heving a law of its
own with fundamental differences both as regards tne substagtive
provisions as well as the procedure for obteining patents. At that
time, the French patent lew was considered the moedel generally
followed in Eurcpe. Under the French statute of 1844, patents were
granted to chemical products per se, i.e. without reference to the
processes by which the product was obtained. The French chemical
industry was considered somewhat backward and there were
-scientists and research workers who were inclined to attribute this
condition to the French Patent system though there were others
who differed from this view. The former view was strongly held
by German scientists and manufacturers, their theory being that?
the grant of a patent to a chemical product per se had a deadening|
effect on research since it precluded attempts to arrive at the same(
product by other alternative processes, whereas if patentability was~/
restricted to novel processes, it stimulated research in regard to
other alternative methods for producing the same product. This
view {ound general acceptance and became onc of the basie features
of the German Patent Law of 1877 which for the, first time unified
the law of the entire German Empire. It must, however, be men-
tioned that though under the German law patents were granted only
for the processes of manufacture of chemical products, the protection
afforded by the law extended to the products mede by the pat nted_\/
E?Q??Sa_.h’f?: other words, a patent for a proves was mfﬁngeg not |
Trerely by the use of fhat process, but also‘by the vending of the |
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roduct resulting from such use. The rise of the German chemlical

dustry dates irom 1877 and in-the course -of the next 30 years
it came to occupy the foremost position in Europe. This phenomenon
was attributed by acute observers in great part to the provision of
the German Patent Law of 1877 which confined patent grants to
process ¢laims, and thus left an open field for research in new
methods ' of manutacture. Dr. Ing observes:

“s = *This patent law gave an immense impetus and aid to
the development of Germen industry. The fact that in
‘Germany henceforth chemical process only, not however .
chemical products as’such, were patentable, thus leaving
an apen ({)eld for the search for new methods of manu-
facturing known chemicals, was of great advantage to the
chemical industry. : Technical progress in general was:
fostered by the excellent mental schooling which the
combined examination and opposition proceedings gave to.
inventors™. (Dr. Van Ing: “A Survey of the Principal
National Patent Systems”, page 145).

59. The results achieved by German industry and economy by
this system of patent protection for chemical products led to its
edoption by most countries of the world—in fact at present the
United States of America, the United Kingdom and some common-
wealth countries (and even here Canada is an exception) are among
the few countries in the world whose patent laws confer patent
protection for chemical products as such,

60. The system of confining the patentability of inventions relat-
ing tu chemical producls or substances to process claims, which
ariginated in Germany, is the law that now obtains in most countries
of the world. Thus, to mention a few of the more important ones,
in Austria, Brazil, Czechoslovakia, Holland, Hungary, Japan, Mexico,.
Norway, Poland and the U.S.S.R. products produced by chemical
process are not patentable though processes for such products ares
patentable, of course {f they satisfy the other tests of patentability,.
e.g. novelly, subject matler,“ete. The law as to patentability of
cnernical inventions {n some of the countries of the world is set out.
in the footnote!,

61. It would be seen that some of these countries are now
industrially advanced and that this law has come down from a time
when they were not so advanced. It is also interesting to note that
the Peoples’ Republic of China recently enacted a Patents Law that
follows the USSR, pattern and refuses paterits for chemical products
but grants it for the processes by which the products are produced.

ting patents to process clalms enesurages invention: provision
in somae foreign statules,

Restriet

62. It is still the axperience of these countries that a system
which provides for the refusal of patents for chemical products while

l. Law relating to patentability of {nventione for chemical producu.i‘ :

Argentina~—~Law of 1864 as subsaquently amended, Chemical products are

" patentable ‘per ze,

permitting the grant of patents {or new progesses of manufacti’ g

such .ducts, is the one which encourages end facilitiien
At the recent conference at Lisbon of the Internstional U imn

ton was made by some of tiie member nationsvwhose pi: nt
mitted the patentability of chemical prod;ﬁ:ts, th
ould be inserted in the International Convemicn 838 €
requiring the members 10 amend their patent law N
patents for chemical products. This propcsal was opp
o number of the delegatcs and was ul‘;lmate‘:y lost.‘ ih
”reascns given by, the Government of Czechoslovakis, =
’w@:/hose delegates cpposed ¢ movc;:, ~i3 typical generali: <
-ndg of gpposition to the now Articlei—
5 gront patents of invention I respect of chemizal prod
would not promote the develcpment of e che \
industry. The exclusive right to prohibit the manufect.

-

—-Basic law of July 1950,

Substances produccd by chemical proeesses not pots

able although procczics themnselvez may te patentos
oo --BRpsic law—Nay 1854.

art. -—Chemleal subsiances patentable = cuch.

=

Civeeeonw of 1885 as subsequently smended. )
art, 5—Al kind of chomical prmarafig:s and oot

and combinaticns are not patentable,

tn Art. 4(f) now proecsses for ‘c‘t;e; Te !

chemical produsis and new  MELLSSS ol extr:z

and separation ¢l natural substancos are patent

.. cakie——Patents Law No. 33 ¢f 1957, »

Conn ke p@i}c Jf’i)-«lnvonlions for products cobizined by che

) 'pr\occr,ses are rot patentable but  cefinite proo
for obtaining the arilcles are patent 2,

Der - -—Tatent Act of lst September 1036 o3 subsequently amenZe
o ‘ Decembar 1950,
See, 1—Product claimz for inventions celating to chor.
cubstances ore patentable.

(Though on & guperficial reading of me'Pa}ent L:x
Denmark, chemical products are patentable; 2ot
ing to Danish practice, however, they are  :
patentable, since new chemical products are loc
upon in Danish law not as inventions but O.x.“_-f_
discoveries. Claims however have ‘been allm;cz\ﬁ
come cases for chemical products only to th(_; e
that the applcant n show one ¢r maore 1‘52
which the product cerned can e ugs.“d ot
Uro—(Sce observaiizns of the Danish (zovez;-_.l
to tho proposal v amend Art\c’-:e 4 of the
Convention at Lisbon  dn 1058, Vol. IV of the
ccedings of the L 1 Conference, page 40).

Finland o~ of Patenis—Ist Jan. 1944.

Chemical products as such are not atentable but mani-
iacturfng processes are patentable.

France. -~ iz Law—5b July 1844. .
Chemical products are patentable.




