
















65. It would be -convenierrt W c{}nJider the two
with t.h.1I nT'(~d.on

(1) The degree and -eXtent -oe
¥_.~, .......... w. in regard to of in

and

'the law determining the
.to food and medicine.

P-rodu~ ~tnI farcl1r:m.iul substances not
(Jt the l.m1V\

56. A3 regards , inventions relating to chemical products, or
products produced by chemical proc.esses, I am clearly oi the View.
thet the tnteresta of .the country would be best cerved confl.rnlng
patentability to the processes by which the uri: obtained
and to deny patents to the products either pc.rr se or in the qualified
manner sugges ted in the Bill .

57. The reasons fer this recommendation ar e based on (1) the
bjntory 'Of the .law relating to patents regarding chemical inventions
LY1Europ-e during the past nearly 100 and the lessons to be
derived therefrom: (2) the experience othe 1" countries scrnewhat
similarly situated like India; and (3) the dLsad"vtintages to an under­
developed country of permitting product claims for such Inventions.

58. The history of the law relating to patcntabilrty cf .chczniccl
products in Europe is briefly as follows: "A. special rule negativing
prcduct vclaims fOT chemical substances VIOS fu""'st ·introdu.ced into
the German Patent Low of 1817. Berore 1877r Gerrnanv t1cd 1'10
unified patent law, the C<?r.stituent sta~e3 each ht:vmp n fav.; -01 its
own v/ith fundamental differences both as f'egardn tile substantive
provisions M well as the procedure for obtaining patents. At that
time, the Fr-ench patent law was considered the model generally
followed in <Europe. Under the French statute of 1844, :pLrte-nts were
granted to chemical products per- se, i.e. without reference -to 'the
processes by which the product was obtained. The French chemical
industry was considered somewhat backward and there were
'scientists and research workers who were inclined to attribute this
condition to the French Patent system there were others
who differed from this view. Tile former view was strongly held
by German scientists and manufacturers, their theory being thatI
the grant of a patent to a chemical product per se had a deadening I

-effect on research since it precluded attempts to arrive ·at the same\
product by other alternative processes, whereas if patentabilrty was.'
-restricted to novel processes, it st irnulutcd rcscnrch in regard to
other alternative methods fj?r producing the same product. This
view found genernl acceptance nnd became one of the basic features
of the German Pa tent Law of 1B77 wh ich 'for the, ftrst time unified
the lnw of the entire Gcrman Ernp ir e It DIUSt\ however. be men-
tioned tha t though under the German Jaw ten ts were gran ted only
tor the processes of-manufacture of products, the

the law to the made by
was

d-'d-
ft~vAncedi'1ricrthti matter afr'· and W1C1OUbtedlv:

the largest number of patenb for .and
among all' ·the-oountries of' the world. I\Or
rste of inventlcsn. might be said to he next;
Dean CotnmitU!e in Australia conaidered the revision of the ••~~~_
Han Patents Law, they did- net th..ink it to expand
definition of 'invention' in the Australian on the lines
which were recommended by the. SWaI\ Committee for USe in
England. Similarly in the other'leading Commonwealth country of
Canada, in their Patents Act, revised alter 1949, this provisi.on does
not find a place and in fact the U.K. is the only country. where
inventions which consist of method or process for the testing of
materlala or for control of manufactul"C are regarded as patentable.
Before a provision of this sort is adopted as part of' the law of this
country, one has to ascertain its economic 1mpliqstions. It does not
need much argument to establish that if the SCOpe "Of patentable
invention' were widened the persons to benefit would be mostly
inventors in the highly advanced industrial countries and for the

...; I use of these, inventions which are not subject to pstenUi in any
country of, the world other than in the Unite<i Kingdom. the indus­
tries in India would have to pay a tax in the shape of royalty,

I) 53.! am therefore against the adoption of this proposal of the-
J I, Patents Enquiry Committee and would accordingly recommend the
' f: [I deletion of sub-clause (il) of Clause 2 (j).

mventioosrclating to chemlW tmmUl.nce8 and for fond or me.Uclneetc.

54. Another recommendation made by the Committee which io
also found in the Bill was "that inventions relating to substancc~
th""epared or produced by chemical procesaes or intended for food
OT medicine should not be patentable except when made by the
mvented ~ocesses or their, obvious equivalents" '[vida paragraphm(b) of the Report]. Thjs recommendation' figures us Clause
3(d) of the Bill reading-

."The _follOWing shall not be patentable under this Act:--
01 e , ~ $> ~ i). ~ ~

(d) a substance prepared or produced a chemical process
or intended for food or medicine than a substance
prepared or produced by any or process manu.
facture particularly described in the complete sP€'Cificntion
of the invention or by its obvious chemical equivalent."

"ExpUInation.-In relation to a substance intended for food
or :r..edicin~, a mere edmi~turc re;;ulting only in the aggrc­
gation at the known properties of the ingredients of that
rubetnnco shall not be deemed to 00 a rnethcd or P.f(}~m
of rnonuiacture".

In mbstancE" the lc.ngt,Jnge "f"'!l""~T'<."t."'!:1l.."1
have extracted is a rer'fo:]u<=Uctn
Patents: and Designs
the U.lt Patents Act,

. tho Swan ComrnJttee,
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,~c \V of 1925 as SL~ bscquc:ntl:,~ :.:.:-.... :;nd0c1.
Art. ~All kind or cr.crnlcal prcparaticr;s find

ned COH1binuUor:3 are not patentable. but acc; :
to Art. 4{f) nC'.,~·: processes for the 1J:-2Pn.rntic.:··
ctcm:cnl pTodu~':-$ and new metacds of extr z:
and separation C: natural 8ubstODC·:S arc patc:-:. ,.

~'C~k·iiJ.-Patcnts Ln\V No. 3,1 c;f 1~j57.
Sec. l(J)-lnvcnUo;,$ for products obt:.lL·... c:d by ct::··

rrv'C~:SC5 are r.ct patentable but dennl\; pror.
obtnining tr.e nrtlclca are pDtcr:.t.ab1c.

Act of tst Scpt~!n":>~; 1030 us subsequently Ulll~~~_~

1950.

Sec. l-Product r1nir:12 for inventions t"elating tochcJ.·\"
substances nrc p3~(;ntable.

(Though on a 8upcrftclnl reading of· the Potent Lawz
Denmark. chernicul products are patentablC!~ac-c~'
ing to Danish practice. however. they arc
pntentnblc. since new chemical products Drolot,:,·
upon in Danish law nat us inventions but onlv
discoveries. Claims however have 'been nlio\;'/ct\
some cases for ('hc;~'.\.cJ.l products only to the
t hat the. appllcan: can show one or rr.or o {lc:/:·'
which the produc; concerned can be u~:cd in
u:e-(Scc ob~}erv~t~,~:':)3 ot the Danish Gove n».
tc the proposJl nrnerid Article 4 of the:
Con vcn t10n ~ttL\s :~, (1!1 i n 1£)5(3 I '/01. IV 0 f t'b C'
C'('C\.~in6s of the Li:3:'<~n Con !ercncc.'t page 40) .

.,of P ntcnts-- 1st J nn. 1Q44.

Chemical products as such nre not patentnble but nlun\>
!uctu~ing processes nre patentable.

I.~:\\v-5th July ·'1844.'
ChcwJcal products nrc p:1tcntuble.

.--Basic la w of Ju1y 1950.

SUb.st3r:CC~ produc:;::1 b:l chemical prccc:.:::.:~::; r.ot p;:', ..
nble although procc::'::CJ therrwclvcn rn:<y 'C2 patcnt...:

,,~.....Basic law-!t.1ny 1854.
Art. I~-ehcrrlicnl sut3~J.nccs patentable 2:.5 ::'J.ch.

Fro nee,v,,~•.

Den

C:.··

C;':

~<
permitting the grant of patents £0"' new p~e68e8.0£ rnanufactu
such p:ti){1UCtS. is the one which. encourages research QnQ. facil}.tLf'>~-l":.

Inven;.cn.
6J .l\t the recent conference at I-iisbon of the International

'a st~ggc:~rtion was made by some of the member nations whose
laws r-ermitted the patentabilitv or chemical products '
Article, should be Inserted in the 'International Conventlon'~
at requiring the' members to amend their patent Iaw-

patents for chemical products. This proposal was oppr.:
number of the delegut('5 and was ultirnatalv lost.

reasons given by, the C;overnment of Czechoslovakia,
counrv whose delegates opposed th~' move, is typical general]'.
the of opposition to the 1'.('";/ P..rticle:- .

grant patents 01 L~vcntl~:l tn respect of chC::::"::21 prod.. ·.
would Dot promote thE:: development of t~'~e chcrn:
Industry. The exclusive fight to prohibit tl:2 manufac;.

... --------
of these countries that [l system

fJatenUi for chemical products ,vhile-

cia! U1S enoourarcs

invent10nJ for chemical product!.­
.sut)asqwant:ly .am~~. CheR".ical products li!"& \

61. It would be seen that some of these countries are now'
and that this law has come down from a time­

were not so advanced, It is also interesting to note that
Republic of China recently enacted a Patents Law that

and refuses patents for chemical products
the processes by which the products are produced.

~'\

such use. The rise' of the German chemica!
1877 and in the 'course 'Of the next 30 ye~

.... AI'H .......... the foremost position in Europe, This phenomenon
,....~t"'...Y4t.· ..... M. acute observers in great part to the provision of

Law of 1877 which confined patent grants to
process CIU1m.B, and thus left an open field for research in new
methods ' of manufacture. Dr. Ing observes:

". ·This patent Iaw gave an immense impetus and aid to
the development of German industry. The fact that in
Germany henceforth chemical process only. not however
chemical products as such) vrcte patenta ble, thus leaving
an open field for the search for new methods of manu...
facturing known chemicals, was of great advantage to the
chemical industry. : Technical progress in general was.
fostered by the excellent mental schooling which the­
combined examination and opposition proceedings gave to.
inventors". (Dr. Van Ing: HA Surveyor the Principal
National Patent Systems", page 145),

The resul ts achieved by German industry and economy
, of pa tent protection for chemical products led to

by most countries of the world-i-in fact at present the
States of America, the United Kingdom and some common­

wealth countries (and even here Canada is an exception) are among
the Icw countries in the world whose patent laws confer patent
protection for chemical products as such.

CO. The-system of confining the patentability of inventions relut...
ing to chemical products or substances to process claims, which
originated in Germany, is the law that nov? obtains in most countries
of the world. -to mention a few of the more important ones,

Hungary, .Iapan, ... I...I.\,....·\.L·.... '..I",

products 'produced by
process are not though processes for such products are.
patentable, of course if satisfy the other tests of patentability;
e.q. novelty; subject matter, 'etc. The law as to patentability of
chemical inventions in some of the countries or the world is set out.
in the footnote'.
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