

















protection the-invention would have been worked in secvet aund =

that the public ‘would have been deprived ¢f the knowledge of the

invention has no relevance in the case “of {he large ‘majority of

patents granted in India, As neither of the above, considerations

scems to-be present in the case of patents granted to foreign natio-

' ‘o rked in‘this countrg:the cost to the commniunity -
galthvéhic:nirgfu&ew&mnm is unrelieved by any positive advggxtage :
b}\ll wayglc.:f an {ncrease of technical ak‘m or of rmti_ongl ‘wealth,

P

Is the Patent system mnescessary in In&h? .

’ i this appraizal of the effect of the Patent system
gt ?2‘dﬁaz;12gn1$? eques,tiorzx)p is whether the syatem should be %onti-

ytho gystern  involves in-its 3305
e i 11 the handicaps whichiythe s A
:a‘;;)?i'cati\grlxtsht: under-developed countries, there are no alternative

methods for achieving better results. At present there i3 no country

in the world that does not adopt the patent system of rewarding. .

i i tail - in the
iAo g hatever differences in detail t}}erg‘mlght be in '
ig:v;ng}r bt'he \tziiigt\mlcountries due to local conditions or historical

for long resisted the adoption of the N
;Z?i?,?'sévsﬁgr#zsgéapntgdﬁ?iig June 15%88 and has continued it ever #

since. Holland adopted the system in 1817 but as a result of the

free-trade ideas which prevailed in the middle of the 18th century: -

the Law was repealed in 1869 and the country was without a patent

' ly the same lines.z-.
3 1910, however, a Patent Law -on near lines <.
Zzb‘t;r:t wI}?ich prevailed in Germany was adopted. Though there.

' as to whether the Dutch industry
m']s )t?e(?.na ss%rgﬁagggééo:errsgﬂt of the abrogation of the Patent Law:
Shﬂl?}Ib% there {5 no dispute that the country has achleved a conmdcr-»
ml {.'c‘mological advance since the introduction of the Patent
ot lIt is, however, not possible to relate the industrial advance
b ount;'y to the Patent system or any provision contained in
. gnyaucse there is no way of showing what would have happened
Iitf atecthc same period in a country’s iustory a different system or
different provisions had obtained.

' in a ) has adopted a socialistic economic -
A count?R\?f‘zﬁx law makgs provision for the grant

system such as the U.S : [ Provisior B et
y ;i o same manner as in the rest o ope. "B
?\Eit;l?tg?ttc:’n‘t? tt};ue U.S.S.R. has a system of authorship certificates—

imati inology to patents =

ic approximate in the UK. termino to o

Mﬁuh ‘Sma»ngh qtl;x% words “licences of right”. Every mvon}fcgr has’ .
o orstg n to apply either for patents or for guthor;h)p cerlificates,

?EQSS}xmm respect of certain inventions, and inventions evolved by

. ilities rded by the State or State agencics, only
‘},\\7) me\ 'Of cfcarctli‘f}x?ac;csngge dallowzd. Besidgs, a patentee may convert
S tent b to an author's certificate provided no licence has v boer}
; p““fgt ”'}l?erc are claborate procedures for the detcrmmfltxon of
S‘:z:”:‘-;véltv or remuncration payable to holders of author’s certi-

ont. | —the State also _g
et sides these two types of patent grants ¢ :
‘,‘Sd%;‘cra?ecc lirf\;entors by the grant of cash awards on thg m‘ﬁnmﬁ
= mr}x( ¢ over the inventlon to the State. In regard to all these, hOW?,f{

ever, T will only repeat what the Swan Committee saidl- --‘.'\Ve_{,a“.'%%??ax
lcx\t,tclg information as to how the system functions in 39’;‘?"? practice,” -y

—y

41. T need only add that a patent syslem on the same lines gg i=
found in Western Europe also prevails

n the other Sociaiist coun-
tries of Kastern Europe, like Czechoslovakia, Poland, Hungary as
also in Yugoslavia,

42. A system therefore which has been universally adovted, and
which the experience of the world for well over a century defi-
nitely favours, cannot be discarded without the welghtiest of res-.

43. T consider that the Patent system is the most cesirable
method of encouraging inventors and rewarding them and thou
at present Indian® inventors take a very

of that system, with the increasing emphasis on technical educaticn
and the number and quality of the research institutes that have™
been establigshed in the country, together with the rapid izcustria-
lisation that is proceeding, one may lool forward to g tim—e when
the Indian research worker and inventor will take ful] aZvantage
of the patent law, Besides, the security and immunity frem come
petition which patent protection affords are very necessary induce-
ments for the working of an invention. Further, the Patents system
has been working in India for over a century. There i5 therefore
sufflclent justification for the retention of the patent sysicm.

al
b".‘
small Te in the benefits

What changes are neeessary n the Indisn law

44. The precise provisions of the Patent lzvs, however
be designed, with special reference to the economin
couniry, the state of iis scientific and technelogica
future needs and other relevant {zctors and g0
not to eliminate the abuses to

is capable of being put.

which o system of paten

45. Bearing in view the matters [ have set out above, I would
recommend the retention of the patent system, but that it should
be improved—

(1) by defining with precision inventions which sheuld be
patentable and by rendering unpatentable certain inven-
- tions, the grant of patents, to which will retard rcsearch,

or industrial progress or be detrimental to national health
or well-being;

(2) by expanding the scope of “anticipation” go as to compres
hend not merely what is known or published in this
country, but alse what is known or published cutside
India;

(3) by providing remedies for the evils which India, ip
common with other countrics, cxperiences from forelgn
owned patents which are not worked in the country, buwd

which are held elther to block the Industries of the country

or to secure a monopoly of Importation;

" {§) by provi apacial .p:mvisions a3 regards the‘ licensing of
;}gtmts mnmﬁw relating to food and medicine;
18BCLI1—3
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ri « {B) by providing remedies for other forms of abuse resorted
st ¢ tp by patentees, to secure a more extended monopoly or
» 1 g monopoly for a longer duration than what the statute

grants. , ‘

1. There are several other matters of procedure and detail which
ave no doubt of importance but which do not require to be mention-
ed at this stage. Thege latter have been dealt with in their appro-
priate places. . .

Ul RAESTRICTIONS ON THE PATENTABILITY OF INVENTIONS:
. PATENTS FOR CHEMICAL SUBSTANCES, FOOD AND
. © MEDICINE ETC.

What s patentable tnvention . ,

48, The matter that stands at the threshold of the enquiry is
ds to what should ‘be the scope of patentable inventions in this
¢ountry, bearing in mind the economic position of the country, the
ddgree of scientific and technological progress achieved and other
rélevant factors, ! -

ro : : : )
/547 Under the Indian Patents and Designs Act, 1811, the test of'
patentability of en invention i3 furnished by the formula—is" it
a “manner of new manufacture”.—a phrase coming down from the
U.K. Statute of Monopolies, (21 Jac, 1 ch. 3,1623), and contained
in the successive UK. Patents Acts. These words have been the
guhlegt of innumecrable decisions and though geveral gencral
principles have been evolved, there is still a conslderable area of
yncertainty., The Patents Enquiry Committee suggested that the
{qrm “inventlon” might be defined In exact terms 60 as to be capable
of, applicetion to determine with precision whether a claim to en
“invention” was within the statute or not. They however refrained
from attempting such a definition themselves.  The difficulty,
however, in any gdefinition is due to the circumstance that what is
tarmed “subject matter” or “obviousness” is “always the most
Uncertazin issue in patent cases depending as it does upon the
temperament and experience of the Judge” (Terrell on Patents,
8¢ Edition, page 65). The decisions are therefere decislons
dependent on one's feeling, each Judge viewing the invention
against the background of his own experience. The philosophy--of
this fleld of human activity has been the subject of discussion and
investigation at the hands of German Patent lawyers, but even
they left the task of deflning ‘invention’ as beyond the realm of
the practical.
Yhaet fnventions shounld be non-patentable

48, Positing ‘invention’—understood in the sense generally
attributed to that term—there is considerable advantage in the
stgtute specifying with clarity which ‘inventions’ alone are patentable
g.i}gi which inventions' should not be patentable. This would (1)
eliminate ambiguity and (2) prescribe in precise terms inventions
for which patents gnould be refused in the interests either of national
economy or national health or well-being. ‘ .
“0 148, Clause $ of the Bill [vide A dix C] seeks to lay down the
degree: of patentability ‘of certald inventions and «hat shall be

!

. present Act, so as to include inventions conc

21

unpatentable. I have duggested a redraft of that clause tnto two parts
setting out in the first thage inventions which are universally or
almost universally not patentable and these comprise the claess of
inventions for which patents are not now grantable under the Indian
Patents and Designs Act, 1811, and in the second those inventions as
regards which I have suggested a change in the law.

50. I have explained the\letaﬂs of the matter in category (1) in
the notes to that clause and this does not call for any comment at
this stage. .

51. I have, however to explain the ratio of the charnges in the
law which I would recommend in regerd to those in the sccond
part and in particular regarding—

(a) patents for chemical inventions; and
. (b) patents for imventions relating to food and mecicine,

Before doing so, however, it is cocnvenient to deal with cne recom-
mendation of the Patents Enquiry Committece which {5 implemented
in the Bill. The Patents Enquiry Committee said—

s i e

“Invention should be given -a wider rneaning than in thelis
rned withi
precesses for testing materials even though thev did not')
resul? in the manufacture of any erticle”. '

Committee had in mind the views of the Swan Comrnittee exprozsed
in paragraph 123 of their final report, which ran—

difficulty has been experienced in applving it fo useful
industrial devices where nothing tangible is meade, such
ss processes for testing material or performance in the
course of manufacture. The result has been that many
such inventions of undoubted industrial value have been
refused the grant of Letters Patent because they cannot
be legitimately regarded as any ‘manner of manufacture’.
We tﬁerefore recommend that the definition of ‘invention’
be amended in such a way as to make it clear that any
new method or process of testing applied for the purpose
of improving or controlling manufacture may be treated
as coming within the expression ‘manner of new manu-
facture’”

“The terrn ‘manufacture’ implies the making of scmething, and

Ry ol R
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52. This recommendation was accepted by the Parliament of the
United Kingdom and the expression ‘invention’ was defined in
Section 101 (1) of the UK. Patents Act of 1949 so as to include ‘any
method or process of testing applicable to the improvement or control
of manufacture’. The Patents Enquiry Committee suggested a
definition -of ‘invention' in the Indian enactment on the same lines
and . this recommendation has been adopted {n.the: definition of =
manufacture’ under Clause 2(3).(ii) of the Patents Rill, 1953.- This
extended scope of the definition of ‘invention’ does not find a place
in the United States, which {s without question the country most
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I 53.1 am therefore a

i , 1 gainst the ad

IPsten&s Enquiry Committee and Wou?gtion of t
2

S 9%

sdvanced- fi the matter of industmal odygt tedly

where the largest number of patents age: a;cpﬁg ?:rdaﬁ?id?g?ammi

:ﬁgpogf ﬁlvggt?ogoﬁggisbdﬁ world, mor in Germany where the
: on. 8 1 to be nexnt tp the U.S.

Dean Cofnmittee in Australig considered the mv?si%ﬁseﬁh th??‘isﬁ

- llan Patents Law, they did not think it negessary to expand the

deflnition of ‘invention’ in the Australi
' ia
which were recommended tha Bwan néor;g;ixi?tee? Of%rthgseunfr?

England. Similarly in the othep 'ieadigg Co;zggongvealth country of
er » this provision does

Canz;idaé in t?eir Patents Act, revised

not find a place and in fact the UK. ig th >

mvfn?cins which consist of method or pmcees:nflg’r tfeu nttx(;;:;.u;;he(r)%

gl:f :;‘eaasporx;) \Eiosxioixorétfr% gf m;n;;fa%urf @;xfe regarded as patentable
gort is adopted es t of th is

country, one has to ascertaln its economic mgﬁzation&e o, e

country of the world other than in the Unt ;
A I : ted Kingde e
tries in India would have to pay a tax in the aha;egggngbytglt;ndm’

his proposal of the

| deletion of sub-clause (if) of Clates (j()"a‘ccordmgly' recommend the

Inventions ralatin ' ’
ser g to chemical substances ang for food or medicine

e
alsc;}‘i éoﬁgt?ﬂerﬂ:%%@ﬁnem%@n made b;{( the Committee which 4
prepared or de W wag “that inventions relating to subftaél 5
or medicmé L&);guvilgetgo}:ybghen?catlaﬁrocm or intended foér focgg
et : paten e except when madec '

Favented processes or their obvious equivalonts” '[mé?;aiir?{ﬁggi

189 (b) of the Report], hig pe P
$(d) of the Bill lz?e(di]n@:}:hxg fecommendation figures a3 Clause

-“The foll
! fo o:vmg ghall not be patentai:le under this Act:—-
¥

& & x
@

(d) a substance pre ‘ ’
as pered or produced by a che 5
v intended for food or medicine otger ﬁmiméciw;&fé’é

NE y P ; M
nolfrﬁééﬁ;gz ;igt;o;dmtio ta substance intended for food
: , Xwure resulting only in the a
gigﬂogp%i t:;ea‘lfi?xnb prc;perties of the ingr'ed.ienté ofgtif:;
100 LAl n & e 1 ¢ ethed or "
of mamatacto E eemed to be a methed or process

In substance the langua
nguage adopted In Clauss § of ¢ i :
the UK. Patents Act When 1t was repealed b
Swan Committse, 1.%9 5 a result ?f‘&@.bmmmam ations of

1

83, It would be convenient to czuider the two matiers dealt
with 'by this provicion separstely:—
%o he

(1) The precise degree ang extemt of patentabllt
permitted in regard to inventions of chemicsl ets in
general; and

"(2) the law determining the patentability of inventions rejat-
ing to food and medicine.

Produot claims {or chemlical substances not recommended; hisiory
of the law,

56, As regards  inventions relating to chemical products, or
products produced by chemical processes, I am clearly of the view
that the intereasts of.the country would be best cerved by confinin
patentability to the processes %y which the products sre obtaine
and to deny patents to the products either per se or in the qualified
manner suggested in the BilL '

57. The reasons for this recommendation are based on (i) the
history of the law relating to patents regarding chemical inventions
in Europe during the past nearly 100 years end the lessons to e
derived therefrom; (2) the experience of other couniries samewhat
similarly situated like India; and (3) the disedvantages to an under-
developed country of permitting product claims for such inventican

88, The history of the law relating to patentability of .chemical
products in Eurcpe is briefiy as follows: A special rule pegativing
product clatms for chemical substances wos first introduced imte
the Germmn Patent Law of 1877, Beflore 1877, Germany had no
unified patent law, the constituent states each heving a law of its
own with fundamental differences both as regards tne substagtive
provisions as well as the procedure for obteining patents. At that
time, the French patent lew was considered the moedel generally
followed in Eurcpe. Under the French statute of 1844, patents were
granted to chemical products per se, i.e. without reference to the
processes by which the product was obtained. The French chemical
industry was considered somewhat backward and there were
-scientists and research workers who were inclined to attribute this
condition to the French Patent system though there were others
who differed from this view. The former view was strongly held
by German scientists and manufacturers, their theory being that?
the grant of a patent to a chemical product per se had a deadening|
effect on research since it precluded attempts to arrive at the same(
product by other alternative processes, whereas if patentability was~/
restricted to novel processes, it stimulated research in regard to
other alternative methods for producing the same product. This
view {ound general acceptance and became onc of the basie features
of the German Patent Law of 1877 which for the, first time unified
the law of the entire German Empire. It must, however, be men-
tioned that though under the German law patents were granted only
for the processes of manufacture of chemical products, the protection
afforded by the law extended to the products mede by the pat nted_\/
E?Q??Sa_.h’f?: other words, a patent for a proves was mfﬁngeg not |
Trerely by the use of fhat process, but also‘by the vending of the |
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roduct resulting from such use. The rise of the German chemlical

dustry dates irom 1877 and in-the course -of the next 30 years
it came to occupy the foremost position in Europe. This phenomenon
was attributed by acute observers in great part to the provision of
the German Patent Law of 1877 which confined patent grants to
process ¢laims, and thus left an open field for research in new
methods ' of manutacture. Dr. Ing observes:

“s = *This patent law gave an immense impetus and aid to
the development of Germen industry. The fact that in
‘Germany henceforth chemical process only, not however .
chemical products as’such, were patentable, thus leaving
an apen ({)eld for the search for new methods of manu-
facturing known chemicals, was of great advantage to the
chemical industry. : Technical progress in general was:
fostered by the excellent mental schooling which the
combined examination and opposition proceedings gave to.
inventors™. (Dr. Van Ing: “A Survey of the Principal
National Patent Systems”, page 145).

59. The results achieved by German industry and economy by
this system of patent protection for chemical products led to its
edoption by most countries of the world—in fact at present the
United States of America, the United Kingdom and some common-
wealth countries (and even here Canada is an exception) are among
the few countries in the world whose patent laws confer patent
protection for chemical products as such,

60. The system of confining the patentability of inventions relat-
ing tu chemical producls or substances to process claims, which
ariginated in Germany, is the law that now obtains in most countries
of the world. Thus, to mention a few of the more important ones,
in Austria, Brazil, Czechoslovakia, Holland, Hungary, Japan, Mexico,.
Norway, Poland and the U.S.S.R. products produced by chemical
process are not patentable though processes for such products ares
patentable, of course {f they satisfy the other tests of patentability,.
e.g. novelly, subject matler,“ete. The law as to patentability of
cnernical inventions {n some of the countries of the world is set out.
in the footnote!,

61. It would be seen that some of these countries are now
industrially advanced and that this law has come down from a time
when they were not so advanced. It is also interesting to note that
the Peoples’ Republic of China recently enacted a Patents Law that
follows the USSR, pattern and refuses paterits for chemical products
but grants it for the processes by which the products are produced.

ting patents to process clalms enesurages invention: provision
in somae foreign statules,

Restriet

62. It is still the axperience of these countries that a system
which provides for the refusal of patents for chemical products while

l. Law relating to patentability of {nventione for chemical producu.i‘ :

Argentina~—~Law of 1864 as subsaquently amended, Chemical products are

" patentable ‘per ze,

permitting the grant of patents {or new progesses of manufacti’ g

such .ducts, is the one which encourages end facilitiien
At the recent conference at Lisbon of the Internstional U imn

ton was made by some of tiie member nationsvwhose pi: nt
mitted the patentability of chemical prod;ﬁ:ts, th
ould be inserted in the International Convemicn 838 €
requiring the members 10 amend their patent law N
patents for chemical products. This propcsal was opp
o number of the delegatcs and was ul‘;lmate‘:y lost.‘ ih
”reascns given by, the Government of Czechoslovakis, =
’w@:/hose delegates cpposed ¢ movc;:, ~i3 typical generali: <
-ndg of gpposition to the now Articlei—
5 gront patents of invention I respect of chemizal prod
would not promote the develcpment of e che \
industry. The exclusive right to prohibit the manufect.

-

—-Basic law of July 1950,

Substances produccd by chemical proeesses not pots

able although procczics themnselvez may te patentos
oo --BRpsic law—Nay 1854.

art. -—Chemleal subsiances patentable = cuch.

=

Civeeeonw of 1885 as subsequently smended. )
art, 5—Al kind of chomical prmarafig:s and oot

and combinaticns are not patentable,

tn Art. 4(f) now proecsses for ‘c‘t;e; Te !

chemical produsis and new  MELLSSS ol extr:z

and separation ¢l natural substancos are patent

.. cakie——Patents Law No. 33 ¢f 1957, »

Conn ke p@i}c Jf’i)-«lnvonlions for products cobizined by che

) 'pr\occr,ses are rot patentable but  cefinite proo
for obtaining the arilcles are patent 2,

Der - -—Tatent Act of lst September 1036 o3 subsequently amenZe
o ‘ Decembar 1950,
See, 1—Product claimz for inventions celating to chor.
cubstances ore patentable.

(Though on & guperficial reading of me'Pa}ent L:x
Denmark, chemical products are patentable; 2ot
ing to Danish practice, however, they are  :
patentable, since new chemical products are loc
upon in Danish law not as inventions but O.x.“_-f_
discoveries. Claims however have ‘been allm;cz\ﬁ
come cases for chemical products only to th(_; e
that the applcant n show one ¢r maore 1‘52
which the product cerned can e ugs.“d ot
Uro—(Sce observaiizns of the Danish (zovez;-_.l
to tho proposal v amend Art\c’-:e 4 of the
Convention at Lisbon  dn 1058, Vol. IV of the
ccedings of the L 1 Conference, page 40).

Finland o~ of Patenis—Ist Jan. 1944.

Chemical products as such are not atentable but mani-
iacturfng processes are patentable.

France. -~ iz Law—5b July 1844. .
Chemical products are patentable.




