










II. TIlE PATENT SYSTEM IN INDIA

~38" 1 r1C1ve ~11r(,~1dv set out tho cnfls:dc'rz:::nns \vhich ~1rc' said to
constil u tc the CI it id pro' q 110 for the gran t 0 f the p nten t m 0 nopol ~r I

namely. (1) the \\'()1'king of the invention ")/ith1n the counu'v so ;lS

to rcsu1t in the esLl bl isllmcnt in the country of a ncv./ industry or
(In impr(l\'l'mt'nt of an existing indtlstrv which would profitably 'J
'empl()~' the lahnur ::inc! cnpitnf of the ('()untr\' nnd thu~ incrcnsc the
n J. t t()n;11 \V e~1t h , and (2) rl i ~; c los u r (' tot h C' pub liC 0 f t 11 c in\' (.' n t ion
~nd the manner of its working so 'that on the pxpiry of the life of
t h(' P ~l t p n t t h(' P t1b li C ::1 r £: enab1edt0 \ \' () rk t h(' i nven l ion the nl S p 1vp s
and in rompcU tion \vith each other. \Vhcre the p:l ten tee has no in­
t ('n ti ()n 0 f \" ()r kin £1 th (~ i nv en t i ()11 j t1 t h i ~ ('n ~ ~ n t r \' cit h C'r b ('C ;}use 1H'

cunsidcrs th(lt thi~' is not p!'ont:d)1r· t1;' hCC:H1S"'C h'() pr0frrs to expand
t1H: p rn due ti 0 n i n h1S hom r cnU Ii 1I' ". .' () ;~ ''; (n ~ C'h ~ (\\.p t h (1 r C' or: r p n t. C'r

nnd more production or is nthCf\vise not interested in
\\'()!'kin~~ the' lr1\'C'ntion in 1nd1:1. tht\ ,cr~lr1t ()f~hC' 111di~u) p~\lcnt rnir~ht
tend ttl imD~0\'(, the C'connnl\' of thi\ 1):lt\'~:·,(\C'\ hOIne c()untrv hut
of1crs little· ~ld\'0nt[lgc to U~. 'Unlc'ss ttlC'l'cforc thcla\v provides for
tnensures to be taken to compel the: p3tentccs 'tCJ \vork the invention
\vithin the country, und these measures nrc effective to nchic:vc:
,the i r purpos e J the sac ia1 ('nst invol vcd in the gTant 0 f ·the patentis
not offset by any benefit, to the community. As regards the possib10
ad\'rtnt:1ge \vhich might result by disclosure it should be noted that
rnost of the inventions patented bv foreigners in this country nro
a1s() p ~1ten ted nDr 0 ad nnd the t h C'C~ r \' t 11 c r ("' f n r [' t h :)t h11t for n;1 tJI n t
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37. In t h c prcsen t decade under the imf.-2c~ of the n~ltioi131 p la ns
t h 3 t ha vc be (I :-: form ul ated for t h P. ("'. (' () no;:; :c i f t 0 f the cC) u n t r \'
clncl the ra ts int, of tho standard cif li':ln(~ (~ :'c, rcnp1e. the consor­
vat ion of foreign exchange is a matter of prime Importance. In
the con t ext 0 f t his need) j t \\1 0 U 1d i: C' s['c: n + '~I ~~ t :1n \' 1n('r C.1 S e inth r.
price: of the patented products imported i~.tn tn0 count rv must t~)
that extent be 3 disadvantngc .to the n at ions economy. 'Tl::c:, a p.ir t.
thereisals C) the f ZlC t o r t h 0. t r (':. ~:') r~ ()f th "c..: ' ) :'1 ten t " ,
011 reoun try :s de p r i v('d ()f th (' b()n (1 f1 t ~-) \' .:' rn n ()\' t 1n :: f r (~ .: , t h Zl t
c()untr:~', pa~,·rrL.:::·~-:t in \vhos.e currency \vould :~J th:'.l~10S: 1;1.1' ,<c:nSOIT10

to Ind 13. Due toth p ex 1s ten cC' () f t h (' g r ;'i ~~ t. s , tl~: s ('('I U ;"'1 t -,: rl a s n(;
choice as tC'~2:-(L; the' cur rr-ncv to btl p;lid :,:~" ~·~IC d:-;r;:' .;: J~H1 be-­
canso this de';:,cnds not on our cho icr- bu: on ~hc l()c~lt :~';V1 of the
paten tee's m ~~ n u f (l c tory 0 r l hc c oU n try f r (~ :T1 v: hieh t t'; I • r; 3. ten t c('
ch 0 oSC~ to in': ~ 0 r t for sa1o in In d i Cl

"VV11ut safeguards are necessary in India against patents of lor-eigncrs

to the U,K.• the Commonwealth cGuntric~. U.S.A and the western
European' countries who do not seer: patent protection in the Soviet
and the East European countries, Consequently this country is
deprived of getting in many C3S~' good~, even though thev are
essen tial fot' industria1 production or for the heal th and safety of
the community at cheaper prices from available alternative sources.
because of the patent's protection granted in India.

Q..
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:)~L In the second type of CDSCS listed above, a patent is applied
I',' 8nd obt a i nr-d for the same invention in, several countries of

the wor ld. This is done in order to ensure on export market to
t 110 prnduccr as stated by Mr. Langner in the passage I have already
quoted As the right granted by a patent for an ar ticlc includes the
I) " c Ius i \' C ri gh t to imp 0 r t t 11 cpaten ted art: c1c: fro m ab r0 ad (sub j ec t
: \' L~ (' n (,r ~:11 in1por t res t ric t ion SI if D. ny ), the coUn try se1eetcd by the
~)~ltcntce become:; the sole source on vlhich the importing country
i 1.'l S to depend for meeting ,lts requirernents. This acts detrimen­
t :1lly in more \vays thnn one. In the first place, the 'existence of the
patent prevents tho importation of the product rnanufacturcd by
the Sa!T1C or similar process from a country \vhich might offer the
article (it D. lo\vPf pricr:. In this connection it might, be pointed out
thnt \\'hcrc the ~ame p~tcntc'p ffi:1nufacturc$ the snrnc article 111
difTcfrnt countries. the price of the product might not be the same
in .C::1ch country. and b(~sidcs there is nothing to prevent n patentee
rron-~ selling the same article at rlifTerent prices in different markets
brtscd on local condi tions as to demand. the llvn ila bi li ty of al L()r­
n[1 t i vr products etc.

;)6, tfhe ;tbOVt~ is on the rissumption th0t .in thr severnl sources,
there is p0tcnt. protci...·tion for'the article. But tHis might not nhvays
be the: case. \Vhere the invention is not protected by a patent in

particular manufacturing country, the price differential is
be more. In recent times there have been manv instances

of,orice differential. o\'vin~ to the inventions ·'in \vcstern
nnd U.S.A. not enjoying patent pro­

tection in t.he 'Soviet and the East European countries) tht' inventors
(not hd vingapp1ied for paten tsin the 1at tere0 urirics. 1\toSt 0 f the

pn ten ts gt'Hnte-d. in IndL~ to for~;:ign nationnls' are to th()~p hp1ntH'f' t'I r1'

34. A well-known example under the first head where an inven­
tion is not patentable in the patentee's home country but is patented
in India relates to patents for medicines and drugs taken out by
Swiss nationals in India. Where the substance is new but the
process by which it is produced is not new, no patent can be obtained
in Switzer-land, whereas a cl alrn for a new product made by the
process wh ich is not novel but is merely described in the specifica ..
tion may be patented in India', The result of the grant of an Indian
patent to any Swiss firm in such circumstances would be to elimi­
nate the cornpe t i tion of other Swiss firms from the Indian market.
'I'hcsc firms, however. have freedom to compete with each other in
t hc Swiss market but the benef1 t of this cornpeti tion would not be
avo ilabl« to the Indian consumer. As in most of the European
COLln tries, the la \v does not permit the pa tenting of chemical pro­
ducts, but allows only the processes for manufacturing those pro­
d ucts to be pa ten ted I the situation for this country is greatly aggra­
vated.

either in the home country of the patentee or in some other country
outside India where hp. has obtained patent protection....
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41. I need only add that patent on the sarn e line$ as b!l
found in W~ Europe woo the other Socialist coun-
tries of Eastern Europe, like Poland, Hungary
also in Yugoslavia. .

42. A ayatem therefore which has been universally adopted, and
which the experien~ of the world for well over a cen ttary det\­
nitely favours, cannot be discarded without the weightiest of res­
SOUS, and I see none such.

43. I consider that the Patent system is the most c:esirable
method of encouraging inventors and rewDrdL~ th.ern 8. n.:i though
at present Indian'inventors take a very smal) aharo in the benefit'!
of that system, with the increasing emphasis on technical Educatiol) ,
and the number and quality of the research institutes O...at hav{"~
been establlehed in the country, together with the L-:::custria­
lisation that is proceeding, one may look forward to [l t::=e when
the Indian research worker and inventor will take full zC:'..-antElge
of the patent Iaw, Besides, the security and im.:7lunity frc:n com-
petition which patent protection affords are very necessary indues,
merits for the working of an invention. Further, the Patents system
has been working in India for Over a century. There b t'::.erefor.:
suffiCient justification for the retention of tho patent systc::n,

What ch1Ul&Te3 are necessary In the lIndJn,a ta~ll

44. The predse provisions of the .l~atent J2\'; however, t:ave CQ
be designed, .with special reference to the conditic::.s of t:'7.£'
country, the state of Its scientific and advance, its
future needs and other relevant factors nnd so as to mL-:.L'Tlise [2
not to elirninato the abuses t" ,"hl~'__. , _._. __ '.'-"VJ.~"'J
is capable of being put.

45. Bearing in view the matters I have set out above, I would
r ecornmend the re ten ti 0 no! the paten t sy s tCT'Tl t but t hntit sh 0 ula
be improved-

'(1) by defining wJth precision inventions which should ~
patentable and by rendering unpatentable certain inven­
tions, the grant of patents, to which wil] retard rr
or industrial progress or be detrimental to national
or well ...being;"'"

-~fi
. 40. Even in a count which has adapted a socialistic economic .: 0

system such as the u.sAR. the law makes provislon for the grant .
of patents in the same manner as in the rest of Europe.. But along
with patents, the U.S.S.R, has a system of authorship 'certiflcates­
which broadly approximate in the U.K. terminology to patents
endorsed with the words "licences of right". Every inventor
an opt inn to apply either for patents or for authorship wt'incates,
though in respect of ccrtnin inventions, and inventions evolved by .
till: use of facilities afforded by the State or State agencies, only
~\u~horship certificates nrc allowed. Besides, n patentee may convert
~\ pntr-nr into on author's certificate provided no licence has been

dtCJ. There arc elaborate procedures for the detcrminntion of
rovalt v or remuneration payable to holders of author's .certi­

nr.~iLCS.' Bc.iides these t\VO types of patent.grants-th~ State also
remunerates inventors, by the grant of .awarda on
makinr; over the invention to the State. In regard to
ever, I will .only repeat what the Committee
little information ~ to how the system func~ions in

protection the' invention would .nave b<.~n' woraeo
that the public -would havebeen-deprived ~f the w"n.l"\nJ'l~tnA.

invention has no relevance in the' case ,r:of· ,lIthe ,'l8!se "~ei""L~t"!!N'

patents granted' in India. Ae-nelther or the above. constuerattona
seems to' be present in the case ofpatentagranted to ~9~1p, ,'.
nals which arenot worked in'.thia countrY:-t}j'e cost to the commun! "
by the grant of the patents om Unrelleved.~(by any posltlve advantage .
bv way of an increase oftechnlcal skUlor of national-wealth.

, •• .. 4 '."-:.\ -t~,.' -~. " ., ~ ..

Is the Patent system neeessarr !n

. 39. Having made this" appraisal of the effect of the Potent system
-in India, the next question is whether thasystem should be tonti..
nued, With all the handicapswb1ch~_t~~-system mvotvee In'··1~.
applications to under-developed countries, there are no alternative
rnethods for achieving better results. At present there is no country
in t ho world that does not adopt the patent system of rewarding 0 .:

inventors. whatever differences in detail > there might be in the
laws of the various countries due to local conditions or historical
reasons. Switzerland which for long resisted the' adoption of the
Patent system- adopted it in June 188'8 and has continued it ever
since. Holland adopted the system in 1817 but as 0 result of the'
free-trade ideas which prevailed in the middle of the 19th century .: .
the Law was repealed in 1869 and the country \Va3 without a patent
system. In 1910, however, a Patent Law -on nearly the same lines .~~r

85 that which prevailed in Germany vias adopted. Though there :"'
has been some controversy as to whether tne Dutch industry:
suffered 0 a set-bock ·as a result of the abrogation of the Potent Law'
in 1809, there is no dispute that the country has achieved a consider..
able technological advance since the introduction of the Patent
system. It is, however, not possible to relate the industrial advance
of any country to the Patent system or any provision contained in 1
it, because there is no \vay oJ showing what would have happened .V

if at the same period in a country's history a different system or
diHcren t provisions had obtained.

'J '



In suggesting this as a reform to be adopted in the 11:d.i2D Act, the
Committee had in mind the views of the SV,TWi. COD1TDittee expressed
in paragraph 123 of their final report, which ran·-

"The term 'manufacture' implies the mak:ing of scme thing; 8J1d

difficulty has been experienced in applying it to useful
industrial devices ~vher2 nothing tangible is made, such
89 processes for testing material or performance iJ1 the
course of manufacture. The result has been that many
such inventions of undoubted industrial value have been
refused the grant of Letters ~atent because they cannot
be legitimately regarded as any 'manner of manufacture'.
Vve therefore recommend that the defi-ution of 'Invention'
be amended in such a way as to make it clear that any
new method or process of testing applied for the lJU~
of improving or controlling manufacture may be treated
as coming within the expression 'manner of new manu­
facture'."
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unpatenta ble..I h ave ttu:g:geJted Q redraf t of the t clause into two p.arta
:settin~ out in the firSt thO$e inventions which are universally or
.almost universally not -patentable and these comprise the class of
inventions for which patents are not now grantable under the Indian
'Patents and Designs A~'l911, and in the second those inventions as
regards which I have suggested a change in the law.

50. I have expl~ined the\ietallil of the matter in category (1)' ill
the notes to that clause and thia does not call for any 'comment at
this stage. <,

51. I have, however to explain the ratio of the changes in 'L'1e
Iaw which I would recommend in regard to those in the second
part and in particular regarding-

(a) patents for chemical inventions; and

- (b) patents for inventions relating to food and medicine,

Before doing so. however, it is convenient to deal with C:1e re ccrn­
rnendation of the Patents Enquiry Committe-e which is implemented
in the Bill. Tb.ePatents .Enquiry Committee said-

(2!l:,;ention should be given a wider meaning than ~:l the
present Act, &0 as to include inventions concerned willi
precesses for testing materials e....ren though the'-;'; did not
result in the manufacture of any article".

52. This recommendation was accepted by the Parliament of the
United King-dom and the expression 'invention' was defined in

, "Section 101 (1) of the U.K. Patents Act of 1949 so ,n5 to include 'any
method or process of testing applicable to the improvement or control V r"

of manufacture'. The Patents Enquiry Committee suggested a , <.

-defmitlon .of 'invention' in the Indian enactment on the same Iines
and. this .recommendation. has been adopted in. the : definition ~,of
rnanufacture'<undor Clause 2(D .(it) offhe Patents Bill, 1953.:: This
extended scope of the definition of 'invention' doesnotflnd a -place
'in the United States, which is \Vit}10Ut question the country rnost

,.

/fli1!Qai ~n.\·t~ltiG~ should be non..patentabre
48, Positing 'invcntlori'c-cunderstood in the sense generally

to that term-there is considerable advantage in the
specifying with clarity which (inventions; alone are patentable

\vhichinvcntionsJ should not be patentable', This would (1)
amb4tuity and (2) prescribe in precise terms inventions
patents should be refused in the Interests either of national

economy or national health or \vel1·being.' , '
~ ,~t\ '(",l~lHH'" 3 the BIll [vide, Appendix GJ seeks to

:of . certain inventions and

~

r: by 'providing' for "other forma ofabu.ae -rescrted
./-< to by patentees, to secure a more extended monopoly or
)f>( ~': a monopoly for 8 longer duration than what the statute

\

11.; There are several other matters of procedure and detail which
~e nodoubt of, importance but which do not require to be mention­
ed at this These latter have been' ,dealt with in their appro­
priate places.

IiY. ON THE PATENTABILITY OF INVENTIONS:
;, PATENTS FOrt CHEI\l1CAL SUBSTAl~CESJ FOOD AND
I' MEDICI!~E ETC.

La In V(mtion .
: ;48. The matter that stands at the.. threshold of the enquiry 'w

&!l to what should ,be the scope of patentable inventions in this
country, bearing in mind the economic position of the country, the
degree of scientific and technological progress achieved and other
relevant factors. 1
(. 1 •

I
J
'J(47. Under the Indian Patents and Designs Act. 1911, the test of'·

patentability of en invention is furnished by the forn1ula-iB it
.: a "mariner of new manufacture't--.a phrase coming down from the

U.K.. Statute of Monopolies) (21jac i 1 ch. 3)623), and contained
in the successive U.I<'.'Patents Acts. These words have been the
9~bj~ of innumerable decisions and though several general
pr~nciple.s have been evolved) there is still a corisiderable area of
\J.Hccrtainty. The Patents Enquiry Committee suggested that the
~itn1 "invention" might be defined in exact terms GO as to be capable
~t, application to determine with precision whether a. claim to an
"invention" was within the statute or not. They however refrained
from attempting such a definition themselves. The difficulty.
~os/everl in .any definition is due ~o' the circu;nstance that what is
~~rned "subject matter" or "obviousness" 1S "always the most
uncertain issue in patent cases depending as it does upon the
temperament and experience of the Judge" (Terrell on Patents,
BStj. Edition, page 65). The decisions eire therefore decisions

on one's feeling, each Judge viewing the invention
the background of his own experience. The philosophy-of

field of humanactivity has been the subject of discussion and
at the hands of German Patent lawyers, but even

the task of defining 'invention) as beyond the realm of

"'fY



65. It would be -convenierrt W c{}nJider the two
with t.h.1I nT'(~d.on

(1) The degree and -eXtent -oe
¥_.~, .......... w. in regard to of in

and

'the law determining the
.to food and medicine.

P-rodu~ ~tnI farcl1r:m.iul substances not
(Jt the l.m1V\

56. A3 regards , inventions relating to chemical products, or
products produced by chemical proc.esses, I am clearly oi the View.
thet the tnteresta of .the country would be best cerved confl.rnlng
patentability to the processes by which the uri: obtained
and to deny patents to the products either pc.rr se or in the qualified
manner sugges ted in the Bill .

57. The reasons fer this recommendation ar e based on (1) the
bjntory 'Of the .law relating to patents regarding chemical inventions
LY1Europ-e during the past nearly 100 and the lessons to be
derived therefrom: (2) the experience othe 1" countries scrnewhat
similarly situated like India; and (3) the dLsad"vtintages to an under­
developed country of permitting product claims for such Inventions.

58. The history of the law relating to patcntabilrty cf .chczniccl
products in Europe is briefly as follows: "A. special rule negativing
prcduct vclaims fOT chemical substances VIOS fu""'st ·introdu.ced into
the German Patent Low of 1817. Berore 1877r Gerrnanv t1cd 1'10
unified patent law, the C<?r.stituent sta~e3 each ht:vmp n fav.; -01 its
own v/ith fundamental differences both as f'egardn tile substantive
provisions M well as the procedure for obtaining patents. At that
time, the Fr-ench patent law was considered the model generally
followed in <Europe. Under the French statute of 1844, :pLrte-nts were
granted to chemical products per- se, i.e. without reference -to 'the
processes by which the product was obtained. The French chemical
industry was considered somewhat backward and there were
'scientists and research workers who were inclined to attribute this
condition to the French Patent system there were others
who differed from this view. Tile former view was strongly held
by German scientists and manufacturers, their theory being thatI
the grant of a patent to a chemical product per se had a deadening I

-effect on research since it precluded attempts to arrive ·at the same\
product by other alternative processes, whereas if patentabilrty was.'
-restricted to novel processes, it st irnulutcd rcscnrch in regard to
other alternative methods fj?r producing the same product. This
view found genernl acceptance nnd became one of the basic features
of the German Pa tent Law of 1B77 wh ich 'for the, ftrst time unified
the lnw of the entire Gcrman Ernp ir e It DIUSt\ however. be men-
tioned tha t though under the German Jaw ten ts were gran ted only
tor the processes of-manufacture of products, the

the law to the made by
was

d-'d-
ft~vAncedi'1ricrthti matter afr'· and W1C1OUbtedlv:

the largest number of patenb for .and
among all' ·the-oountries of' the world. I\Or
rste of inventlcsn. might be said to he next;
Dean CotnmitU!e in Australia conaidered the revision of the ••~~~_
Han Patents Law, they did- net th..ink it to expand
definition of 'invention' in the Australian on the lines
which were recommended by the. SWaI\ Committee for USe in
England. Similarly in the other'leading Commonwealth country of
Canada, in their Patents Act, revised alter 1949, this provisi.on does
not find a place and in fact the U.K. is the only country. where
inventions which consist of method or process for the testing of
materlala or for control of manufactul"C are regarded as patentable.
Before a provision of this sort is adopted as part of' the law of this
country, one has to ascertain its economic 1mpliqstions. It does not
need much argument to establish that if the SCOpe "Of patentable
invention' were widened the persons to benefit would be mostly
inventors in the highly advanced industrial countries and for the

...; I use of these, inventions which are not subject to pstenUi in any
country of, the world other than in the Unite<i Kingdom. the indus­
tries in India would have to pay a tax in the shape of royalty,

I) 53.! am therefore against the adoption of this proposal of the-
J I, Patents Enquiry Committee and would accordingly recommend the
' f: [I deletion of sub-clause (il) of Clause 2 (j).

mventioosrclating to chemlW tmmUl.nce8 and for fond or me.Uclneetc.

54. Another recommendation made by the Committee which io
also found in the Bill was "that inventions relating to substancc~
th""epared or produced by chemical procesaes or intended for food
OT medicine should not be patentable except when made by the
mvented ~ocesses or their, obvious equivalents" '[vida paragraphm(b) of the Report]. Thjs recommendation' figures us Clause
3(d) of the Bill reading-

."The _follOWing shall not be patentable under this Act:--
01 e , ~ $> ~ i). ~ ~

(d) a substance prepared or produced a chemical process
or intended for food or medicine than a substance
prepared or produced by any or process manu.
facture particularly described in the complete sP€'Cificntion
of the invention or by its obvious chemical equivalent."

"ExpUInation.-In relation to a substance intended for food
or :r..edicin~, a mere edmi~turc re;;ulting only in the aggrc­
gation at the known properties of the ingredients of that
rubetnnco shall not be deemed to 00 a rnethcd or P.f(}~m
of rnonuiacture".

In mbstancE" the lc.ngt,Jnge "f"'!l""~T'<."t."'!:1l.."1
have extracted is a rer'fo:]u<=Uctn
Patents: and Designs
the U.lt Patents Act,

. tho Swan ComrnJttee,
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,~c \V of 1925 as SL~ bscquc:ntl:,~ :.:.:-.... :;nd0c1.
Art. ~All kind or cr.crnlcal prcparaticr;s find

ned COH1binuUor:3 are not patentable. but acc; :
to Art. 4{f) nC'.,~·: processes for the 1J:-2Pn.rntic.:··
ctcm:cnl pTodu~':-$ and new metacds of extr z:
and separation C: natural 8ubstODC·:S arc patc:-:. ,.

~'C~k·iiJ.-Patcnts Ln\V No. 3,1 c;f 1~j57.
Sec. l(J)-lnvcnUo;,$ for products obt:.lL·... c:d by ct::··

rrv'C~:SC5 are r.ct patentable but dennl\; pror.
obtnining tr.e nrtlclca are pDtcr:.t.ab1c.

Act of tst Scpt~!n":>~; 1030 us subsequently Ulll~~~_~

1950.

Sec. l-Product r1nir:12 for inventions t"elating tochcJ.·\"
substances nrc p3~(;ntable.

(Though on a 8upcrftclnl reading of· the Potent Lawz
Denmark. chernicul products are patentablC!~ac-c~'
ing to Danish practice. however. they arc
pntentnblc. since new chemical products Drolot,:,·
upon in Danish law nat us inventions but onlv
discoveries. Claims however have 'been nlio\;'/ct\
some cases for ('hc;~'.\.cJ.l products only to the
t hat the. appllcan: can show one or rr.or o {lc:/:·'
which the produc; concerned can be u~:cd in
u:e-(Scc ob~}erv~t~,~:':)3 ot the Danish Gove n».
tc the proposJl nrnerid Article 4 of the:
Con vcn t10n ~ttL\s :~, (1!1 i n 1£)5(3 I '/01. IV 0 f t'b C'
C'('C\.~in6s of the Li:3:'<~n Con !ercncc.'t page 40) .

.,of P ntcnts-- 1st J nn. 1Q44.

Chemical products as such nre not patentnble but nlun\>
!uctu~ing processes nre patentable.

I.~:\\v-5th July ·'1844.'
ChcwJcal products nrc p:1tcntuble.

.--Basic la w of Ju1y 1950.

SUb.st3r:CC~ produc:;::1 b:l chemical prccc:.:::.:~::; r.ot p;:', ..
nble although procc::'::CJ therrwclvcn rn:<y 'C2 patcnt...:

,,~.....Basic law-!t.1ny 1854.
Art. I~-ehcrrlicnl sut3~J.nccs patentable 2:.5 ::'J.ch.

Fro nee,v,,~•.

Den

C:.··

C;':

~<
permitting the grant of patents £0"' new p~e68e8.0£ rnanufactu
such p:ti){1UCtS. is the one which. encourages research QnQ. facil}.tLf'>~-l":.

Inven;.cn.
6J .l\t the recent conference at I-iisbon of the International

'a st~ggc:~rtion was made by some of the member nations whose
laws r-ermitted the patentabilitv or chemical products '
Article, should be Inserted in the 'International Conventlon'~
at requiring the' members to amend their patent Iaw-

patents for chemical products. This proposal was oppr.:
number of the delegut('5 and was ultirnatalv lost.

reasons given by, the C;overnment of Czechoslovakia,
counrv whose delegates opposed th~' move, is typical general]'.
the of opposition to the 1'.('";/ P..rticle:- .

grant patents 01 L~vcntl~:l tn respect of chC::::"::21 prod.. ·.
would Dot promote thE:: development of t~'~e chcrn:
Industry. The exclusive fight to prohibit tl:2 manufac;.

... --------
of these countries that [l system

fJatenUi for chemical products ,vhile-

cia! U1S enoourarcs

invent10nJ for chemical product!.­
.sut)asqwant:ly .am~~. CheR".ical products li!"& \

61. It would be seen that some of these countries are now'
and that this law has come down from a time­

were not so advanced, It is also interesting to note that
Republic of China recently enacted a Patents Law that

and refuses patents for chemical products
the processes by which the products are produced.

~'\

such use. The rise' of the German chemica!
1877 and in the 'course 'Of the next 30 ye~

.... AI'H .......... the foremost position in Europe, This phenomenon
,....~t"'...Y4t.· ..... M. acute observers in great part to the provision of

Law of 1877 which confined patent grants to
process CIU1m.B, and thus left an open field for research in new
methods ' of manufacture. Dr. Ing observes:

". ·This patent Iaw gave an immense impetus and aid to
the development of German industry. The fact that in
Germany henceforth chemical process only. not however
chemical products as such) vrcte patenta ble, thus leaving
an open field for the search for new methods of manu...
facturing known chemicals, was of great advantage to the
chemical industry. : Technical progress in general was.
fostered by the excellent mental schooling which the­
combined examination and opposition proceedings gave to.
inventors". (Dr. Van Ing: HA Surveyor the Principal
National Patent Systems", page 145),

The resul ts achieved by German industry and economy
, of pa tent protection for chemical products led to

by most countries of the world-i-in fact at present the
States of America, the United Kingdom and some common­

wealth countries (and even here Canada is an exception) are among
the Icw countries in the world whose patent laws confer patent
protection for chemical products as such.

CO. The-system of confining the patentability of inventions relut...
ing to chemical products or substances to process claims, which
originated in Germany, is the law that nov? obtains in most countries
of the world. -to mention a few of the more important ones,

Hungary, .Iapan, ... I...I.\,....·\.L·.... '..I",

products 'produced by
process are not though processes for such products are.
patentable, of course if satisfy the other tests of patentability;
e.q. novelty; subject matter, 'etc. The law as to patentability of
chemical inventions in some of the countries or the world is set out.
in the footnote'.
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