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Clausc'

of the Patents Enquiry Cornrnlttee. (~g-19:"

andcontents of the present Report

11. "lim PATENT SYSTe.\\ IS INDIA

\'\'hnt changes arc ncccssarv in the Iridian law

Ill. R£SnUCl'IUN~ ON TIlt; PAT1!N1AnILlTY OF INVHNTIONS:
PAn':NTS POR Cltn.\HCAL SURSTANCllS, FOOD ANn

~tEDl~"h UTe.

\~hat is patentable invention

\'\'hlt inventions should De non...patentable .

What safeguards are necessary in India against pntcrn s .Qf
foreigne[3 ? .

Is t~ Patent Svstcrn necessary in I nd ia :-.

Adnc\vledgni.cnt!l

r. ~OMll GEN'PJU\l. C.:.l;~Smrm.A71Q:-t')

Consideration for grsnt : Disclosure c.~:j wcrl:ti~{t

Balance of gain! and losses to underdeveloped countries by
grants of patents to forcitz;nen

Non-working of parents .of Iorcigners detrimental 111 twu
.rcspects

PART

~. Rewarding inventors by pnt:ntg:-~nt

Country IT1USt he technologically advanced (0 wt)r~ the
invention

Hasi~ or ii ic Patent System

~ire! and ansv..crs and memorands

r"Patent system in underdeveloped (."'O\.u:tric~: Failure of the
:~ Patent system in I ndia . . ,

'" \'V'hy arc patents taken in foreign CO'...!11tri:3

V".
'.~' tS~nHe enactments for Patents and for Designs ~uggc-3tcd
..11 f .

Imerim Report for Patents for Aternie E:icr;;-y invc ntlons
already submitted

"!~."'\

1

J

,,~~~:.....,,_:....."".....,..............--_........- ~.....,..

....

..~~-".< ..".~ ..I r"urehli!$fJd';
f 1.\ ·~.),')r(}\!~l i
I C: J :.! 2i~~;
I ;'. f'\.,.. /.J,.

.*; .••.'..... i~~.
j
t
"
I r i r'l'·i.:J I LIl ~,l'1

I }ll:;;;!O Uilj~''''ii;i. f L:.:

s~··~·~ (""d'!:! it"' ,.'-~. J

~ ;" ~{~
.~> ~

~. \~

~~, C\~i
.~..,~(.""'P -' \v

~' ..



S~;J,.,..

u True !.n~ tirat invernor " ~hou!c\ exclude "ccmrnunicatce"
and u importer It • 116

..,. .~ .

~

'1
53

55

55

S6

57

60

6l

63

62

6~

153

66

6~

69

"0

i ;»

73

74

7~

--<;

- ,j

~6

:')

,gO

II

1.'",
lQ(

',-;'\)

19-4

192

~ ~;L,

i~S

:. t~

17<'

I
..,. ....
I."

:.~~ .-

; l'1'

:74

1:-1

~35

; 5S

13Z<;

L~:

! SCi

143

:56

~33

Pan

IJ.9

Iy

137

13-4

"'-., .

>:'111, U ll~ n~'t..\ ut- ~\ur--;,Ut'ULY t\HU~l0 : itt..., fldCIlVl!

'lll\tJU 11h.\t:lll:ii~ AND J\\ONOVOL1STIC C,OMtHN,\T10N'

S~tutor1 provision &lIaUut restrictive prttctioe~ in the U. K.
l ,Act or 1907, · · • ••

Compulscrv !i(('U",Ul)l;

cc App.ro,*c-d \'c:"('lt1~ " fLlr li,,·rn~in~ t(l br- se lect cd by (,n/C'fn­

"IlH:nt

BdtiJh United Shoe MacWntry case

1': r-provision Cor a"oidAnct of restricrir e pr~cticefl in t.LQ lud~p
1.,-#
J\"

.J Know..how " ,

111

ElJ~Lfa.h law us to Crown U1\{'

Rccornmcndauon -that" Goverruncm U!lC 1J might U'..d~ldc l.:tc
by Corpornticns owned and cootro11.:0 by (rO',,:crn.rn:;;-.t .

Sta tutory fixm ion (,)f rOY411tir" nut Icaaible .

~1.!Ht~n (or con~J(rution in. tuin$ royaltv

~ :VII. VRQvl'lONS pou PAnrNT:' POR Ft)()D AND MIIDIC1NY.

R'ccorr..rncn~tjun to ae t up 1\pcciallio"icrnmcnt Unit to obt2.:;';
~nfDrm~tion 01'1\ t~l the worh.in~ of patents

V1. (Jo'v1mNMENT U~E (IF 'll'ivr~,,"·riU~:)

Uc:::cribing ~"l&t'.:ntcd ankle hy reler cucc t o 11 rcgi:;tcrcd L;~d:':

Clau~

H:::drnft of dnUlCll in Chapter Vi II explained

Ground as to non-supply of export market

name

l\ c.-YP\.·IA\iull lor UU-\l.kq\\.;A1C' T'l'l 'rlttl\~

\VllUl\JHY \It Ji...~·'\.uaion ~nJ rrt:ununcL\c..iatltJil:l U) rql.~\:d '",
.,uln1i'1\;btlf;,' \Yor~iJ1a etc ,11" p~t('n{cJ 10VC-Ot:UlI'

U. K. Act of 190~

U. K. ACt of 1907,
....

U. K. ~eu of 1919 and 1949

P,:oposal for Free Trade ~rea in Europe

Lisbon Conference of the Iuternationsl Union

Criticism against cornpulaory licensing and C0:l1PU~~D::'

working provisions 'lUUwercJ .

Changes recommended in the Indian UlW

Revocation for non-working

b1x;Ja.n~~on of grounds' for compulsory licensing .

Test of commercial \...-orking in the grounds [or ~c:r::.c::.
to he omitted
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'67

Patents for inventions relating to food or medicine : restric­
tions in other countries

Necessity to remove geographical limitation as to anticipation
under the Indian Law; . t • • • • tXI:

Deletion of the Fifty Years Rule as to anticipatory documents" ,
recommended '. 114-

Anticipation by prior usc to be restricted' to use in India . YIS

......,

Anticipation by prior publication

p~~ Indian law &3. tounticipation

Patents Enquiry Committee's recommendation

IV. ANTICIPATION Al\TD NOVEVfV

Removal of the limitation us to product' clalrru recommended
by the S~~n Committee

Practice of the Indian Patent office regarding patents for
chemical products

Recommendation for adoption in India : claims for che­
mical substances not to be patentable

The history of the law Q3 to anticipation in the United King-
dom . . .

History of the law as to patents for food and drugs in the U. K.

Restriction to process claims in respect of patents for food or
medicine recommended

CJAUIe'I .

In'l'CCtiotU relating to cbem1al substances and for food Of
medicine etc.

Product claims for chemical 8Ubtbui.CC$ not recommended :
~OCY ~f the law

Restricting patean to process claims encourages inventiom
provision 1n eome foreign natutes . . . .

liiJtory of the law {eating to chemical patents in the U. K.

U. K. Amendment Act of 1919

Section 38A .01' the U. K. Act, 1919 C01Utr"Ut-..d •

Sargant Committee Report end the U t K. Amending Act of
1932 •

'y', RMumn~" POR ABUSU 07 P.~T1TI'fI R!G!iT$-COM1'JULSOU.Y
T,ICUN~lNO Ann RnvOC.t\TION YOR

NON ...WOEI{I~O

Abuse by non-working of patents

PfUlpulJory \vorking and compulJory licensing

Hiltory of the provisions in the U. K. nJ to compulsorr
vnlt'king Ind comr~lbory Hcendng t
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Patent office. public utility dql&r~t and to be~
from genen1 revenue

Procedure where validity of claims 11 attacked in infringement
lulu

Revocation proceedings only before High Courts having ;U::1­
diction

XIV. PATENT AGENTS

Territorial jurisdiction of the offices of the Patent Office ana
of the High Courts

Statutory provision for rcghltnrtion of Patent Agt'ntll recorn­
mended

History of the U. K. srsrutory proviaions 1B to Pnt ent Agents.

Provisions [or forum rl:garding nppenh and revocation t;;rJl:r
to that in Australia

Revocation by way of counter-claim in infringement uu: .

Suits for declaration of non-infringement arid tp restra m
rzroundle~~ rhrents

-,
No p'rovisions for registration of Patent Agenn under t he

present I ndian Act

Hcrschell Committee's Report (1888) in the U. K.

XIII. Tun INTERNATIONAL Coxvsvrrox

Parents Enquiry Committee's reccmmendsuon

Membership of the Convention against the interests of under­
'developed countries

Joining the Convention not recommended: MultiLatenJ
treaties for reciprocal arrau£c'menta preferred

.. Supplemental Record tt for entries of decisions ca to validity
in infringement suits

,XII. FORUM PO.R LeGAL PaoamnlNClS

Proceedings before the High Court c1uaitled

Appeals from the Controller's de::Wons

Present uncertainty LU.:tO High Coutu having jurisdicuon

Parallel provisions in the T.M.lvL Act : 1958

Controller to be in charge of the R~er of Petcnt ~n:
Who may be registered al Patent Agenu
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U. K.) Australian,

Present Law in I ndis

Defects in t he presem law

Provision in the Potcnts Bill, 1953

Provision 2S to notified cluses dcsirahk
and U.S.A. enactments

Carteklnd~tk combinations

Anti-Trust Laws in the U.S.A.

Laws against f'ettrictive monopoly prsctices in <A.nada,
France. Slrroen. the U. K. and other countrioa .

Appointment of commission to inquire into rnotlOpolies and
restrictive practices in India IU~d .

IX. OpPOStnoN PROttntJRR

Propoaa l of the Patcnta Enquiry Committee to delete pro-
vislcn for oppmItiQ\1 .

Committec'tl propoaaJ retrograde

Patent tiY8tenu daui1ied-the txanlillJltion Gyntcm and thedcpoair flyttem

Patent procedure in the U. l<.

Ahsc nce of op~o&ition procedure in the U.S.A. Potent Luw
hUI! led. (0 difficultie-a, . 1.

Opposition proccedingil nCC~tary in the pUblic fnt~rcrts

X. PAnrms REUiVANi FOR THp PURPOSE OF D~~ca ANn
PHOV5IOIN3 FoR P.NSUliJNG SBf'.RECY OP ruasa J\'\'r~N­

nONS

Controller to he vested with dhcrt·tinn to induc1C' nrrliCi1tj()n~
outside the notified das~tll .

Controller to be vested with power to pass ',ccrccy orders

C;ovcrnmenr (0 be empowered to m!\P«1 appliCJtions which
OfC under secrecy orders

(;overnment to be ~powe~d to impel't anv l'C'ndinl/ appli­cation

No hearinR or appeal in re1pect of seC'te'Cy orders

XI. RooRGANI.~nON 011 THP. PATENT Orner:

A.mZ!lftntrultiDn of the Patent and Trade .\1nrJu offi~,
iurisdiction of the officeu on 2:0C1ul htl1;i~ .

C.()ntrolkr-(~cncr~l tLnd ~r otliccn

1ncr cased wor]; nod tidditionlll r('~pon~ibi1itiC'~

oS:..sff p ropo~ulh

Library .
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RiJhu of Reghnered
profeu1on not~

P.~RT rr

Persons entitled to dl'l.fl tpeclftCldiom

Requin:mfot u to ccienti!k qWlW\cetioo for roernbernhip
baled on the Aw!tt1Uln GUtlJtt-

I\p~ before Controller fUld the doing of other acu
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APPENDICES

FIRs'r SCHEDULE

lIS. Other provilwna of this Act to apply to convenrioc
application. ~ . · ,

M. Special provisions u to veueh,~ and land~
87. Appcab. • . .. .
68. Procedure for hearing of appeals

x9. Contravention of secrecy proviaicns rcl..4tmg to ce rtssrt
invention!

yo. Practice by non..registered patent Q\gtntt

91. Falsification of .cntri~ in register
92. Unauthorised claim of patent rights

93. Wrongful use of words 4 Patent Office ,
94. Refusal or failure to auppty infortt'lki.tion

95. Contravention of proviaions cf section 98 by cfficeri L~:
employees of the Patent Office

<)6. Offences by Companies

97. Restrictions on employee! of Patent OfSce 0.$ tc ~
or interest in patents

9 8. Officers end employee) not to Iurrus..b inforrnaucr;
ClC.

99. Avoidence of certain restrictive conditior»

ICC. Fees

101, Privilege uf reports of Controller

! 02. Restriction upon pul-licsticn of spec..i..fic.:.lCI1!)J e·~c.

103. Publication of parcrucd jnvcntlcns

r04. Pov..-crs of Controller to correct clerical errors

105. Po .....-cr of Controller to en11 for i;-:f2:-i('I.!Hi(,~) (:-~C.

patentee

106. Service of not iccs , etc. by post .

! 07. Dcclar arion by infant J lunatic etc.

q 10~. Security fer costs
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~.. r .....n'lll.lr\lJlr"P.~ OF Imn,A,

1. A Departmental Committee appo in tr-d by the BC2Lr-d of Trad e of the
U. K. in April, 1944 to consider and report whether ariy, and if so what,
changes were de-lrablc in the Patents an d Designs A.c: and in the practlce
of the Patent Office and the courts in rc lation to matters ar isrig there­
trom under the chairmanship of Sir KC'nneth R. Swan (a very d ist nr;ulsh­
ed Patent Lawyer). Thl~ Committee submitted two interim report! in
;March 1945 and April 1946 and a fin"l report in September 19~7. The,
chanlI~ made by the U. K. Patents Act of 1949 were mainly in imple­
mentation of the recommendation of this Committee.

of the Patents Enquiry Committee 1948-195&
1

2. This Committee was presided over by Dr. Baz.shl Tek ChEL.~d,

8 retired Judge of the High Court of Lahore) and consisted of six
others with Shri K. Rama Pail former Controller:J! Patents as a
Member-Secretary. The Committee submitted an :...=.terim report in
August, 1949 suggesting the Immediate amendme::.: of the Patents
and Designs Act, 1911 with a view to counteract the rnisus.c or abuse
of patent monopolies L1'1 India by the enactment ::.i provisions for
cornuulsory licensing on the same lines as those ~:-..:.ggesteJ by the
;WaA Committee.' 'I'he Government accepted ths rt.corr.menc a t ion
whicn resulted in. the amended sections 22, 23 a.::,d 23A t.o Z3G
of the Indian Patents and Designs Act, 1911 (vide P..ct 32 of 195G).
The Committee submitted their flnal report at the E:"2d of Apri l 1950.
It is not necessary to set out at this stage the rcccrr.mcndations con­
tained in this report, since I would be dealing \~~::h them in some
detail at the appropriate places in the course of this report.

Patents Bill; 1953

3. A Blll generally based on the U1\.. statute of 1949 1 with ~

change that opposition proceedings should be deleted as recornmen­
ded by the Committee, was introduced by Shri T. T. Kr ishnarn achari,
the then Minister for Commerce and Industry, in the Lok Sabha WJ

Bill No. 59 of 1953. The Bill. however. was not proceeded with, and
it lapsed. Sometime later the' provisions of the Bill: including the
phraseology employed wero subjected to a close scruIny by Dr. S,
Vcnkateswaran as well as bv other officials of the 11inistrv of Com­
merce & Industry and they reached sorne tentative conclusions in
regard to these matters.

SIR)

a resolution of the Government of India ~ted 1.. 10-1948 a
Committee was appointed to review the Patent La'~ in India with
a view to ensure that tho patent cyst-em VIa! m·-;-e conducive to
na tlonal interests.

To

. A REPORT ON THE REVISION OF THE LAW IN INDIA RELAT.
ING TO PATENTS FOR rNVENTIm.i3

l""--- -



110. The present Canadian Patents
rncnt of 1951 though many of its
the enactments of en earlier date
It is some \vh 8 t rem arleab1e tha t not \1./ i t hs :3 :-.d l :-i ~~ ':l ceon s iderab1e
Amcr ican influence whicb is reflected in
tho Canadian -Patents Law, (e,f!. the
to the ?ran..t of ~ pa tent, ~~~e
ctc.) the Canadian Act st ill
cally from the .A..rner ican LC1\\' , the
provision (vide section 64 of the i-:c: of 1~J~2 \-';:~:::-; follows section
G2 0 f the Act 0 f 19~5), ~ provis ion \IJ 11 J C~, \ Ii .l S'C' IT) aJ0 r f e a tu r c
of eventhe car1i c r C a n ad JJ n P ~ ten Ls 1 2 ~: o i i. ,_~,_ Cern m itt c (' \V Cls
appointed by the Canadian Govern men t i n 1~:S!l : ",):' ;:ugg2SU n g the
manner in which the Patent I...J8\v to be rcY.<scd but I under-
stand that the Cornmit tco has not ~~.3 1c;t':>J:-~; vet and that
it ~~1S not issued any interim rcbor t oither Tuk~n~ into account the
t irne wh ich this Com rni t tee h8S' ta ken, 'its rcoo r t r:-: u st farm a valu­
able contribution to the elucidation of the' .s connected \vith
-deslgning a proper system of patent 10VJS it is a matter of regret
that it is not available tome, for being cons ide red

Scope nn d contents of the present

'ugainll the particular course of action suggested b7 the Swan Com ...
rnittee and have considered the approprie t eres., c:- applicability of
their conclusions in the context of our na i.cr.ai E':-onomy. I would
only add that in formulating my proposals I have borne in mind
the provisions of the U.K. Patents Act of 194-9 w h ich l;nplcmented the
recommendations of the Swan Committee

9. Subsequent to the U.K. enactment of 1949, the Aust ralran
Patent lows were revised and a revised Patents .t~...ct was passed in
1952. This was preceded the t of a Com..
mittee over bv Mr. Justice t-e: on the revision
of the La\V"} This Committee gave due cc:-::.::del'atfon to the
-conclusions reached by the Swan Commi t t ee in tZ:'2 lJ,I(, and while
.accepting some of their rccornrn enduticns c:-.~ers as not sui t-
-ed to Australia. This report is L:: the nature 01 a
-cornrncnt on the report of the Swan 3I'._-: 1 must DCY..lJO\V-

ledge the assistance derived from th is ~ 2 r.d ~ :-c,m the ph rase'o-
logy adopted in the Austrs lian Paten ts :9')2-l':~·55 on the r ccorn-
mcndations of this Committee.

11. The p r ('~~ cn t r <? po r t j ~ f l' :1m od i n t \1, :' .: : - T 11 C' f: 1':: t p C1 r :.
dCLlls \\·ith the.0cncrn1 [lSDccts of the \'~ll'j()':< CPI ',:('Tl:~, il disci..F:sion
of 111(: 0vils \v.l~ich 1 consider bc'~~[\~ th(\ ~):'l- ~,.~;~ ~. j{~J11 (1~ nnr
t.~lC hro(H1 linc's of TTl\' solution to the 1J r ob lc:-:: : ;y; :::>~() \\/i the n101n
('hnn gcS \ V11 i C11 1 \V(H i1d r c('() nl nl CII cl )it . }' (' J: ;11' ( : ~, (' ; 1'. \' r r11 (\ ~ ( .(' ( Ind
Dnr t i ~ inth c f()r m () f 110 t C'~ (l n t 11 C .'~ (' \! f.' r [\1 C: \l :-;c':-1 n f I hc 1:l
;)f 1853 \vhich for convenience of rr.fcrcncc I n;-l\'C included 0~
dix C to this Report nnd is de\'oted to t1 c()n~;idcr(1lion of the dctnilR
of my p ra po Sn1sinciudj ng gcncr oll V t 11ernScolo .Q v T \V 0 111 d sua ­
gcst to impl enlcnt the n1tern tions I rccotYl7l~ end or to J voi d 3m bi­
guity or overCOlnc nny pal<ticu1ar decisions on the cOl1struct]on of
198 C&I-2,

'fllo preaent Inqulr1

4. Subsequently in April 1957, the Government of India request ...
ed me to advise them as regards the revision of the law relating to

I Patents and Designs and on my agreeing to do so, I was entrusted.
with that task. Dr. S. Venkateswaran, the Officer on Special Duty
in connection with the revision of the law to Patents and
Designs, was deputed by Government to assist me this task,

5. Though I started on this work in or about .June 9 1957 the work
was stopped in the beginning of August 'owing to the illness of ~.

Dr. Vcnkateswaran whose services could not be' available for about
lour or five months. I 'resumed this work from the beginning of
January, 1958.

Qucstionn~ircs, answers and memoranda

6. Materials in the form of memoranda and answers to question­
naires submitted to the Patents Enquiry Committee vret» made
available to me and I have profited by them. I further considered it
necessary to ascertain the views of those who were interested ln
particular topics which were or a controversial nature in the revision
of the Patents I..I3vJ at the present stage of industrial development 01
this countryv narnely, (1) patentability of inventions relating to food,
medicine arid chemical products and substances; (2) the degree of
patent protection that ought to be afforded to these inventions: (3)
the coridit ions subject to which patents in genera] should be open
to compulsory licensing and the terms and conditions subject to
which licences should be gran ted; (4) the countering of attempts by
patentees seeking to extend the scope of patent monopoly by enter­
ing into restrictive contracts touching the usc of unpatented articles.
I accordingly prepared questionnaires on these topics and circulat­
ed them to about 300 selected individuals, firms and institutions and
also to all the members of Parliament. The response, however, was
very poor. I received -just 79 replies. No reply to the questionnaires
\\.':',;; received from any Member of Parliament. This must no doubt
11~: due to the highly technical and difficult nature of the subject
.md the unfamiliarity with the problems involved. Even at
the replies received, several of them. I must say. were not very
helpful, since no reasons were given for their 'yes' or "not answers

, to the questions raised. r have taken the views expressed 1.."1 these
answers into due consideration in framing my proposals andmak­
lng my recommendations in this report.

7. Besides these, I prepared t\VQ special questionnaires in rcla..
t ion to patents relating to Atomic Energy inventions an.I those rele­
vant for Defence and circulated them to the concerned authorities.
~1y rC{:ommendaUon~'.in r~pect of the-3e mntters have takRn note
o( th~ ~nswenJ,I rece!~l ' r ,~'P 4

R~c.ent Patcrnt Commlt'tce3 nnd legi..q~ntion~~ in the U.K., AustraHu 00&

Can ,:Sda
8. At the time when the Patents Committee vrerc con-

sidering the questions referred to ha.d before them the
report of the Swan Committ~. the Board
of Trade in the Unit.ed Kingdom. It is n0C<?ss,sry for nle to
~ny that I have c~reful1y considered the points u~g(7(l for and
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$Now Co.ntroller of Patents arid Designs and Regist:"af c.! ":tradc~J1Qrl~s,

5

like the law to be amended. In additto't'i, Dr. K. 5-
F.R~S.f Director. National Physical Laboratory, Dr, A

the then Chief Industrial Adviser to the Government
of India and Dr. K. Ganapathi of the Hlndustan Antibiotics. Ptmpri,
Poena, were kind enough to go over here for a persoaal discussion
of the problems raised in the field of chemical and pharmaceuucal
patents and compulsory licensing. I must express my indebtedness
to them all for so readily acceding to my request and assisting .me
with their views on the subject.

15. There is one further obligation which it is my e:uty and plea..
sure to .acknowledge and that is t-he assistance I have received from
Dr.S. Venkateswaran" in discussing the problems and their solution.

began his official life as an officer in the Patent office and his deep
knowledge of the practice of that office has been of Invaluable help
to me. Besides, he is a distinguished chemist, I derl.....red the utmost
assistance from him in understanding the problems arising in the
field of chemistry. He has sat and discussed matters with me day
after day, during these nearly t\VO years on which I have been
engaged on this work cihd his assistance has served practically to
eliminate the handicap of an one-man Committee on ar, as..signment
as this.for Patents for Atomic Energy inventions already'Inter im

su hrni t

14, Dr. K. Vasudeva Rao, Chairman of the Pharmaceutical Deve­
lopment Council convened a meeting of the sub-committee at this "
body at Madras nt which the .. questionnaires issued were discussed' "
in detail- I must express my indebtedness to Dr. Vasudeva Rao as
wellus to the members of the Committee -for the assistance they
gnv0 rne by elucidating the practical difficulties which they experi­
enced in the provisions of the existing Iff\'" and the manner in \vhich

A cl; now !Z""-rl F:1TI on t s

4

13. 'I'hc last matter 1 desire to mention is in respect of patents.
for inventions rc1ating to Atomic Energy. j\t present the patents­
b~lity of .such inventions depends on the same tests 8S are applicable
to i nv on t ion.: in other fields-viz. whether it is [} manner of new­
manufacture [section 2 (8) of the Indian Patents & Designs Act;
1911]. 'The npplicat ions for those patents are l however. subject tc
the provision') of section 12 of the Atomic Energy Act, J 948, under
which the Controller is directed to impose an order as to secrecy
OD, the Z\pp.lic~nt restraining hiV1 from disclo.sing the invention to
o t nc r.; 1.1 n t i l t 1115 ban 15 Iif ted By the Central Government and not
toprocoed \v i th the application beyond the stage of acceptance, so
long as the secrecy direction is in force. As the inventions in this
field arc sui ~)cneris and required to be separately treated owing­
to their importance for national wel!..being, I considered it proper
to dr:n l w i th them comprehensively in nn independent report con-'
fined to that topic, .. In view of the urgent need for Government tak-
i n.~ a dr-ci sion in rrla tion to these inventions; 1 have submitted this
nlr cariv ~l~ (In i n tcr irn report in Apr il 1959 unci consequently the pre­
sent r('pc r t d. l('~ riot deal wi th any rna t tor nrising with reference to-

Ir.r ir-v on t ioris relating to Atomic Energy,

Sopurote enactments for Patents and for Designs suggested

12. I agree with the Patents Enquiry Committee that it -would'
be convenient to have separate enactments dealing with Patents and'

and in fact the Patents Bill, 195:5 proceeds on that basts.
deals onlv with the revision of the Patents Law

have reserved to a further report rny rccornmcndnt ions in
to the appropriate changes to be made rcgnrding the }jO\V of'

words used in the corresponding provisions in the UJ<., statute whichr
have been adopted in the Bill. In the notes to the several
I have suggested the manner in which they could be redrafted..
should not. however, be taken that these redrafts are final.
arc set out merely as a convenient and concrete method of etucidat­
ing my ideas. I am conscious that between the discussion in what
I term th e first part and in that dealing with the details in the 'f',

second part. there is bound to be and there is some little ovcrlapptng.."
but I have tried to avojd this to the extent possible.
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PART 1
I. sosrs GENERAL CONSIDERATIONS

of the Patent System.
1,6.. Patents may broadly be defined as statutory grants of

for working an invention and vending the resulting p
~nt!~lhlu the expression 'monopoly' might not be strictly-ace

does not derive the right to work his invention
.the natent grant and the idea might be better indicated by sta

patent disables others than the patentee or those autho
him from manufacturing and selling the patented article or

or Imitating the patented process or vending the resulting prod
Though monopolies were frowned upon by the English common

mono.polies involved in patents for inventions were held to
outside this ban for the reason tha t they were needed to encoun
invention and afford increased opportuni tv for industrial developn
.ann achieving gainful and diversified employment. It would not
.an exaggeration to say that the industrial progress of a country
consicerably stimulated or retarded by i':-S patent system accordi
.as to wnether the system is suited to it or not.

17. Patent Laws rest upon the assumption that it is desirable
.encourage inventions for their own sake and that monopoly pri
.Iege IS the best \vny of doing it. The Svt'an CC:Tl!Itlik.e obs-erved:

'4til~$The theory upon which the patent system is based is t
the opportunity of acquiririg exclusive rights in an inve
non stimulates technical progress in 18ur \VaY5: first, th
lot encourages research and invention: second. that it i
duces an inventor to disclose his drscoveries instead
keeping them as a trade secret: third, that it offers a
ward for' the expenses of developing inventions to
stage at which they are comrncrcial ly practicable;
fourth, that it provides an inducement to invest capital
new lines of production which might not appearprofltab
if many competing producers embarked on them simul;
neously. Manufacturers would not be prepared to devel
and produce important machinery if others could get th
results of their work with irnpu.iity". (Second Inter'
Report, para 9). :

'Rewarding inventors by patent grunt

-c, 18. The patent system of rewardinrr the invention is based on th
idea that the grant of a monopoly v. i l l automatically secure to n
inventor a reward which is cornrnonsurato \v'i<l~h ~.hc: value of h\~

invention. In theory, if the invention is ~ood. the inventor should
be able to exploit or sell his paten t and thereby make a profit. H
the invention were useless. he \VOU lei receive nothing. In practice
however, even if the invention is good, and useful, the inventer,

.owmg to factors beyond his control, might be unable to make a pro­
~t out of this patent; and' on, the other hand. in some cases th~
reward which an inventor obtains for his invention might beaut'

-of proportion to the benefit conferred on the general public.

~l;

.,\..
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purpose it is not enough to Jev:Rrc1 the ir:-yentor: it is also
necessary to secure that new i nvo n tio ns :J€ brouvh t into
commercial use without delay. To bring ~ new invention­
into commercial use requires in many cases the cooperation
of the capitalist, and the readiest wav nf .;,C'curing this co....
operution is a grant of a monopoly- .t\ !:-:onnf"V\lu~~"'r1
contrary to the common law right can or:.:y be
some consideration moving to the public. ~~e consideration.
jus~lfying the grant of a monopoly for a S2\¥ invention 1B
not on1y the disclosure to the public of ir~onnation w'hicb
they can use when the period of monopoly expires .but the
benefit ,Jo trade by the n2\V inventicn be~""1g brought into
commercial use during that period. The ;Jablic therefore
arc entitled to have the monopoly so lft"?.=ed and guarded
that they are not deprived of this consid.zration. The real
difficulty is to prevent the abuse c: the patent
monopoly without so restricting it 2.5 to deter the
capitalist from finnncjn~ the inventor."

The Ccuntry must be techno!og1c.aUy ad-rr'~ced to y~Tk the bvcniron

2~3. The advantages accruing to a natr2n's eCOEG=:y from reward-
inventors w ith the grant of exclusive privileg as for [1 li~41it()d

time 2,10 dependent on t.\VQ main fectors: (1) Tl-:e ccuntr-. must be
advanced to maintain th.2 r atc 0: .nvanticn ....vhich

forth by the promise of the 3.~e\v2~d,~:-:.is ir; its turn \
oendent upon (3) the degree of difftls:c:=: ::i ~Ci2:1tin~ and ­

educ(}tio~ an~ the number o,f p~rs~=.s' ~e~""1-,~ ..,,<'"1

sueh edue () t10n ; (b ) 2. EJ_;}SS1V C 1I'l :~ :..:...::; ~ r 1a1
wh ic]: could absorb th2 of the cdu cat io:'; Ci71d /u,nrolrn"\

instinct. for research and it to u:c£tll arid
t.he amount of speculative capital vih ich is Ior ;::

risked In invcstmcn t in new ven t1..1rCS Z1nd for prc:: 4~J b:c u til isa ti on
in such industries, (2) The patented invention ::-:"_~.3t be workcd in
the country w h ich grant3 the It goes \\."I~;out sayiru; that
if the first condition which I have set out above c::~2i:l.s in anv coun­
try, there may not be much difficulty in the secc::d one 8150 being

fulfilled.
24. From the above it .will be seen that the moricpoly created

the mid the rcwaruto the inventor the of such mono-j
poly offer advantages which have been the system, only
in the highly industrialised countries which have,3 large' capitaU
available for 'investment in industries and a high cegrec of scientific
and technological education.
Patent sY5tem In under..devcloped ccnntctcs: F~~~:,=7'C of the [)3'Lr..;]}f,

systcn1 in India

25. I t is further obvious however tha t the
th C SQ Inc rcsul ts \vhen applied to
rely agree with the views of the
Clthe Iridian Patent systemhRS ~~-

invention among
exploitation of new purposes

"".f'\!.~~~'-~~ so as to secure the to t.he largest section

"

tV
19. The 'desire for economic rev!~rd is undoubtedly an importan t

factor motivating inventions. The possibility of obtaining an exclu­
sive right to exploit an invention for a given period gives the inven­
tor' an assurance that his efforts would be rewarded with financial
return. Men who are motivated by the prospect of economic reward
might normally not be expected to invent if they could not obtain
patents, freeing them from competition, and thus opening the pros­
pect of large financial returns which a grant of a patent might
Involve. A patent monopoly has much to offer by \vay of prospect
of good profits whenever a useful invention is made and such n pros­
pect would have a tendency to bring forth new ideas a t an carlier
date than would otherwise have occurred. In short the: patent
system tends to encourage and malntaln 0 continuous f10\V of inven­
tions. Invention breeds invention and thus the pace of inventive
activity is accelerated.

20. As Michel points Qut-
"* • • Patents play the role of the pike in the carp pool; they

prevent stagnation and stimulate progress. Industr ialiats
arc forced to forge ahead to improve their machines and
processes for the further reason tha t each one [cars tha t
if he does nothing some other will do something arid ex­
clude him frorn the field for a considerable Durn ber of
years. This result produced by the patent
because it requires, as nothing else
industry go forward: it gives pr irnar i ly
tion for patent protcction."-(T\1.ichcl on U~'...,r.",,,<~

Po tent Systems, Vol. I, page 21),
New products and processes are created, industry

manufacture new and better products and an expans:
industry based upon the invention takes place, Thus,
national wealth and a higher living, standard are created

21. Consideration for g-rant: Disclosure and 'VorkL~g.--But ems
assumes that patent monopoly is used for the purpose for which it is
granted. As Michel observes-

(I. ~ * Patent svsterns arc not created iz1 the interest of the
inventor but' in the interest of national economy. The rules
and regulations of the patent systems are not k!overned
by civil or common law but by political econolny'P (Michel
i'bid Vol. I, p. 15).

Several theories have been put forward as regards the
consideration' or the quid pro quo which society receives in
return for the grant of the monopoly. In the earliest law
on the subject of the grant of patents in the United Kirigdorn, the
considcrat ion received by society 8S justifying the grant of
\VRS stated to be the introduction of R new manufacture within the
country. /'~t a later date it \V85 stated that the considcration con­
sistcd frl the disclosure to the public of the invention which they were
at Uberty to usc at the expiry of the period of monopoly.

22. In the statement of objects and reasons prepared by the Board
of Trade in connection with Patents nnd Designs fu-nendment Btll
of 1919, they said:

uThe obje;Ct of granting patents ne\v invention is to bcncf1t
the trade or industry of United l~or thj~J

,
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Average
annual
number Number Per cent

of patents granted granted
grunted to to

during foreigners foreigners
the years
193 0- f 937

48,697 6,421 13,2

20,62 I 5,327 '25~g

20)025 9,994 49'9

18,417 9)52 2 51·7
10,634 6,782 63'8

9,269 8,368 90 ' 3

/)3°7 4~o66 55.6

.11 845 ' 1, 165 24"0

3;613 2;749 76 'I

2,674 2,164 80-9

1,590 1)056 66'4

1,428 I,03! 72 ' 2

------

United States

Germany ·
France
Great Britain 1930 -35

Itnly
C:nnudu
SVlltzcrland (f93O-3 b)

JBran (1930-36)
Czechoslovakia.
Holland' (1930-35) ,

Denmark
Nor\vo. y

~
inventions in the various countries ., • 0. By taking out
patents only in the industrial ccuntrtes it b-Usually possi­
ble to stop cempetitlon at its source.. It is~ to
patent an invention in all foreign countrie&···!n this way
patents can be used to establish protected foreign markets.
Others can neither produce nor sell the invention in the
fore1gn countries without the patentee's pennirmic.tn.-: The
Genru.U1\ chemical indu.atrles were able to reserve the
American market in this way before World War L During
that war the United States Government confiscated the
German patents and established a system for Licensing
American rri'apufacturers to use them. The .extensive
American chernical industries date from that time."

29. These patents are therefore taken not in the interests of the
-economy of the country granting the patent or with 0. view to manu­
facurethere but with the main object of protecting an export market
Irorn competition from rival manufacturers particularly those in
other parts of tl{~ world.

This expl£lirul the phenomenon of a large proportion of patents
being held by foreigners not merely in the industrially backward
countries but also in the comparatively more industrialised countries.
For instance. the follovling figures show the high proportion of
foreirm patents Ll1 Csnade, Holland. U. K and Switzerland, though
theseO arc by no means industrrnuy backward.->

~

t~

are pate n ts taken tn-foreign. countries

28. The .fir st subject that suggests itself for examination in this
context is as to why foreigners take patents in this country when
admittedly they have no intention of working the patents here and
possibly even in cases where it may not be commercially possible
to work them .hero. Mr. Langner giving evidence before the Tern­
porary National Economic Committee of the U.S.A.; whicb was set

- up in 1941, speaking of the American Patent system said,

"Patents are taken out in foreign countries, (by Americans)
for t VIO ma in reasons. One is that \ve arc doing business
abroad and \VC want to protect our article. so that thn
Gcrriau manu [actu rcr or the English manuf'ncturer is not
oble to copy it immediate ly and 'go in to cornpcti tion vv i th
us. l n other words, it is n grcRtsc:lling point for our goods
to h~1\'(~ u protected inventive feature and \,'C have kept
ahead of the whole world in the export markets through
our pa len t sys te rn. tl

Bennett in his treatise on "The American Patent System" says:

inventors take out patents in the several countries
patents establish a nl0n()l\(\)'" nUr\,... 4-\...r.o.

-26. 'l'be Patents Enquiry Committee have in their interim report
set out the figures of patents granted in vartous

period 1930--37 together with the proportion of
to nationals as compared with the number to

& .... r..n't'Thtl.~ were apparently taken by them from 'Patents
uy George E. Folk, 1942). During this period

of grants to Indians and foreigners is stated to be
Even wi th the attainment of. independence and rapid

of scientific education by the opening of more institutions for
post-graduate nnd the establishment of several national
laboratories. the proportion of Indian to foreign patents still remains
substantially the some as during the earlier period, and is roughly
1: 9 [See Appendix "A'l Table (i) and Table (5)], This is, however,
without taking into account the economic or industrial or scientific
[rnportnnce of the inventions. If this factor were taken into account
[for break-up of the figures of the patents sealed according. to the
class of . inventions, see Appendix d/\.r Table (2)]. our nationals
would appear to be ut even less advantage. Further, if account
were tuke n of the number of inventions for which renewal fees have
been paid beyond the GthYear , which gives a rough idea of the value
attached to the invention by the patentee, the proportion of Indian to
foreign n8 uonals would be shown to be in still less favourable light,
[vide Appendix A Table (6) which sets out the number of patents
for which renewal fees arc being paid, also Appendix A Table (4)].

27. This apart, there are no statistics available for computing the

~,
preciS. e extcn t to which inventions pa tented in ,India, ,are being, worl,'C­
led within the coun try either by the patentees themselves or by

\

b ein g made available to others by means of licensing. But it might
!broadly be asserted that compared to the number of patents on Ll-}e
!Lregister those which are actively worked bear only a very small pro-

portion.



Non .. worklru; of patents of foreignc!:i dctrirncntnl in two

requires a transfer of r-ea.l income from one country to
another • 0*. Any country must lose if it monopoly
privileges in tile dornest ic market which improve
nor cheapen th-e goods develop its own produc....
tive capacity nor obtain fer its producers at le-Mf equiva­
lent privileges in other markets. No amount of talk about
the 'economic unity of the world' can hide the fact that
some countries with little ~tP()!1. t.rade in tndustrtal goods
and few, if any, inventions for sale have nothing to gain
from granting patents on Invenuonc worked and patented
abroad' except the avoidance of unpleasant foreign retalla­
tlon in other directions. In this category ari: agricultural
countries and countries atrtving to Industrialise but export­
ing primarily raw materials." (pages 116 & 117).¢~:) "Moat
countries have little if anyt.hing ~Q eccncrnical.ly frcrn
granting patents to foreign Iirrr;s: and they do so partly
because the custom is old and flrrnl:; cstablish::.:d, partly
because of the pressures eJ ve:;:ecl ir. tcrest.s arid partly
because the ideals of 'internntional co.....opernt icri', 'ncr: ..
discrimination' and similar ~audn::l2 :)C:1tirn~:'4ts have been
influential in shaping the th8UCt:::.s vf la\\r·/C?:s ar.d states­
men." (p.

:r5. I shall next proceed to consider the co;;..t to the par-
ticularly an under-develope..d country lInd of the grant th-et:e
patents which. the patentee bas no intention of working in
country. These patents may be classified t\VO .

(1) .wherc U particular Invention is under the laws
of the: patentee's home country but it is under the Indian
Patents Act; (2) 'where an invention is covered by patents in acveral
countries of which India is one but Ute manufncturc is carried on
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32. The author is here considering the «lcet on th ~ CC0:18mv oi
the Industrially under-developed coun cf the 0r2~t of Dz:J{,~nts to
foreigners '\vho work their inventions ab:--G2.d
mcrclv as a means of ensuring () of There
have not been wanting competent v;'h~_~; express a similar
view even in regard to the more advanced cO':,,!:ltriEs. 'I'hus Floyd
L. Va ughan, says speak ing of the bon cf ?J ~~C:Z1 Ls in America--

is a contravention of our l aw and 3D CCO:l.OTY.ilc

injustice to the American rn2nt1facturer to allow a
foreigner to take out a in this country rncrelv
for the. purpose of reserving the United States as a market
for his patented product which is manufactured abroad
exclusively. It means the exclusion of other would...be
inventors and competitors the covered
the patent and atJhe same up of
industrv in other countries. all to the detriment of the
United "States"-[F.L. on (Suppression and Non-
working of Patents' \vi s pecia! reference to the
and chemical industry! }\mcri~'an Economic Rcvic\v
Vo1. 9 (Dec. 1919) pngc 693 nt pJgc; iOO).

'~I

~~
I~ ilance of rains and losses to countries by t:he

~rants of patents to foreigners

30. The existence of the monopoly enables the patentee to dictate
l he price at which the article could be sold and where he has his "r;'

manufactory in several of the countries of the world enables him to
choose the source from which the product could be obtained with the
maximum profit to him. Of course the grant of a patent in a country
like India with a teeming population offering an extensive market
must be to the advantage of the national economy of L1.e particular
foreign country in which the industries covered by the patent are
worked, for n larger and assured market would mean a correspond- ';:~:

ing increase in the size of the industry with consequent absorption '
Of. its labour and scientific personnel and also capital for profitable
investment. This might no doubt result in a reduction in the cost of
production in the foreign manufacturing country and a portion of
which might possibly be passed on to the consuming public in the
importing country, where the patent is granted but not worked. In
the discussions in what might be terrned the International aspects of
the patent, as distinguished from purely national ones, this small
possible advantage has sometimes been strongly stressed, and it 1.3
said that the grant of such patents to foreigners who do not work the
invention in the coun try of grant, is not harmful as it tends to locate
the industry in the place where it is most economical to manufac..
ture, No doubt the imported product might be cheaper, but even if
the cost of the article manufactured in the country might be consi­
derably higher, it might in the long run prove an advantage to na ...
tional economy in (1) the saving of foreign exchange, (2) the absorp-
tion of surplus labour, (3) the utilisation of the country's scientific
and technical talent, (4) the utilisa tion of indigenous material not
hitherto used which in its turn would have beneficial repercussions
on other industries, (5) the increase in technical knowledge by the
establishment of a new industry by the working of the invention,
(6) the utilisation of bye-products which might lead to a diversified
economy and (7) greater security particularly in emergencies and
economic independence arising out of increased self-sufficiency, to
mention only the more important. _If therefore the problem is view-
ed. as one of balancing gains and losses to the economy of each na-
tion, it does not need much argument to sbowthat the costs to an
under-developed country where a patent is worked wholly abroad
tar exceed any possible gains in any such exchange.

Otl) " $Vlhcn a country grants patents to forcirrners for invcn...
tions whichthe foreigner is not going to work in the coun­
try himself, but which he is willing to' make available to
domestic producers at a price, the price paid to the
ner is clearly one of the costs of granting the patents
Just as clearly must restrict the use, of the invention to
those who can pay the price. From the point 01 view of
producers, this cost is simply the royalty' payment made
to foreign firms" (page 102).• 'From the point of view of the
economy as a whole it is a tux paid to a foreign fum and

31. In this connection I cannot do better than give a f ew Extracts
from Edith Penrose's penetrating study entitled "The Economics of
the L'1 terna tional Pel ten t System":--
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II. TIlE PATENT SYSTEM IN INDIA

~38" 1 r1C1ve ~11r(,~1dv set out tho cnfls:dc'rz:::nns \vhich ~1rc' said to
constil u tc the CI it id pro' q 110 for the gran t 0 f the p nten t m 0 nopol ~r I

namely. (1) the \\'()1'king of the invention ")/ith1n the counu'v so ;lS

to rcsu1t in the esLl bl isllmcnt in the country of a ncv./ industry or
(In impr(l\'l'mt'nt of an existing indtlstrv which would profitably 'J
'empl()~' the lahnur ::inc! cnpitnf of the ('()untr\' nnd thu~ incrcnsc the
n J. t t()n;11 \V e~1t h , and (2) rl i ~; c los u r (' tot h C' pub liC 0 f t 11 c in\' (.' n t ion
~nd the manner of its working so 'that on the pxpiry of the life of
t h(' P ~l t p n t t h(' P t1b li C ::1 r £: enab1edt0 \ \' () rk t h(' i nven l ion the nl S p 1vp s
and in rompcU tion \vith each other. \Vhcre the p:l ten tee has no in­
t ('n ti ()n 0 f \" ()r kin £1 th (~ i nv en t i ()11 j t1 t h i ~ ('n ~ ~ n t r \' cit h C'r b ('C ;}use 1H'

cunsidcrs th(lt thi~' is not p!'ont:d)1r· t1;' hCC:H1S"'C h'() pr0frrs to expand
t1H: p rn due ti 0 n i n h1S hom r cnU Ii 1I' ". .' () ;~ ''; (n ~ C'h ~ (\\.p t h (1 r C' or: r p n t. C'r

nnd more production or is nthCf\vise not interested in
\\'()!'kin~~ the' lr1\'C'ntion in 1nd1:1. tht\ ,cr~lr1t ()f~hC' 111di~u) p~\lcnt rnir~ht
tend ttl imD~0\'(, the C'connnl\' of thi\ 1):lt\'~:·,(\C'\ hOIne c()untrv hut
of1crs little· ~ld\'0nt[lgc to U~. 'Unlc'ss ttlC'l'cforc thcla\v provides for
tnensures to be taken to compel the: p3tentccs 'tCJ \vork the invention
\vithin the country, und these measures nrc effective to nchic:vc:
,the i r purpos e J the sac ia1 ('nst invol vcd in the gTant 0 f ·the patentis
not offset by any benefit, to the community. As regards the possib10
ad\'rtnt:1ge \vhich might result by disclosure it should be noted that
rnost of the inventions patented bv foreigners in this country nro
a1s() p ~1ten ted nDr 0 ad nnd the t h C'C~ r \' t 11 c r ("' f n r [' t h :)t h11t for n;1 tJI n t
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37. In t h c prcsen t decade under the imf.-2c~ of the n~ltioi131 p la ns
t h 3 t ha vc be (I :-: form ul ated for t h P. ("'. (' () no;:; :c i f t 0 f the cC) u n t r \'
clncl the ra ts int, of tho standard cif li':ln(~ (~ :'c, rcnp1e. the consor­
vat ion of foreign exchange is a matter of prime Importance. In
the con t ext 0 f t his need) j t \\1 0 U 1d i: C' s['c: n + '~I ~~ t :1n \' 1n('r C.1 S e inth r.
price: of the patented products imported i~.tn tn0 count rv must t~)
that extent be 3 disadvantngc .to the n at ions economy. 'Tl::c:, a p.ir t.
thereisals C) the f ZlC t o r t h 0. t r (':. ~:') r~ ()f th "c..: ' ) :'1 ten t " ,
011 reoun try :s de p r i v('d ()f th (' b()n (1 f1 t ~-) \' .:' rn n ()\' t 1n :: f r (~ .: , t h Zl t
c()untr:~', pa~,·rrL.:::·~-:t in \vhos.e currency \vould :~J th:'.l~10S: 1;1.1' ,<c:nSOIT10

to Ind 13. Due toth p ex 1s ten cC' () f t h (' g r ;'i ~~ t. s , tl~: s ('('I U ;"'1 t -,: rl a s n(;
choice as tC'~2:-(L; the' cur rr-ncv to btl p;lid :,:~" ~·~IC d:-;r;:' .;: J~H1 be-­
canso this de';:,cnds not on our cho icr- bu: on ~hc l()c~lt :~';V1 of the
paten tee's m ~~ n u f (l c tory 0 r l hc c oU n try f r (~ :T1 v: hieh t t'; I • r; 3. ten t c('
ch 0 oSC~ to in': ~ 0 r t for sa1o in In d i Cl

"VV11ut safeguards are necessary in India against patents of lor-eigncrs

to the U,K.• the Commonwealth cGuntric~. U.S.A and the western
European' countries who do not seer: patent protection in the Soviet
and the East European countries, Consequently this country is
deprived of getting in many C3S~' good~, even though thev are
essen tial fot' industria1 production or for the heal th and safety of
the community at cheaper prices from available alternative sources.
because of the patent's protection granted in India.

Q..
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:)~L In the second type of CDSCS listed above, a patent is applied
I',' 8nd obt a i nr-d for the same invention in, several countries of

the wor ld. This is done in order to ensure on export market to
t 110 prnduccr as stated by Mr. Langner in the passage I have already
quoted As the right granted by a patent for an ar ticlc includes the
I) " c Ius i \' C ri gh t to imp 0 r t t 11 cpaten ted art: c1c: fro m ab r0 ad (sub j ec t
: \' L~ (' n (,r ~:11 in1por t res t ric t ion SI if D. ny ), the coUn try se1eetcd by the
~)~ltcntce become:; the sole source on vlhich the importing country
i 1.'l S to depend for meeting ,lts requirernents. This acts detrimen­
t :1lly in more \vays thnn one. In the first place, the 'existence of the
patent prevents tho importation of the product rnanufacturcd by
the Sa!T1C or similar process from a country \vhich might offer the
article (it D. lo\vPf pricr:. In this connection it might, be pointed out
thnt \\'hcrc the ~ame p~tcntc'p ffi:1nufacturc$ the snrnc article 111
difTcfrnt countries. the price of the product might not be the same
in .C::1ch country. and b(~sidcs there is nothing to prevent n patentee
rron-~ selling the same article at rlifTerent prices in different markets
brtscd on local condi tions as to demand. the llvn ila bi li ty of al L()r­
n[1 t i vr products etc.

;)6, tfhe ;tbOVt~ is on the rissumption th0t .in thr severnl sources,
there is p0tcnt. protci...·tion for'the article. But tHis might not nhvays
be the: case. \Vhere the invention is not protected by a patent in

particular manufacturing country, the price differential is
be more. In recent times there have been manv instances

of,orice differential. o\'vin~ to the inventions ·'in \vcstern
nnd U.S.A. not enjoying patent pro­

tection in t.he 'Soviet and the East European countries) tht' inventors
(not hd vingapp1ied for paten tsin the 1at tere0 urirics. 1\toSt 0 f the

pn ten ts gt'Hnte-d. in IndL~ to for~;:ign nationnls' are to th()~p hp1ntH'f' t'I r1'

34. A well-known example under the first head where an inven­
tion is not patentable in the patentee's home country but is patented
in India relates to patents for medicines and drugs taken out by
Swiss nationals in India. Where the substance is new but the
process by which it is produced is not new, no patent can be obtained
in Switzer-land, whereas a cl alrn for a new product made by the
process wh ich is not novel but is merely described in the specifica ..
tion may be patented in India', The result of the grant of an Indian
patent to any Swiss firm in such circumstances would be to elimi­
nate the cornpe t i tion of other Swiss firms from the Indian market.
'I'hcsc firms, however. have freedom to compete with each other in
t hc Swiss market but the benef1 t of this cornpeti tion would not be
avo ilabl« to the Indian consumer. As in most of the European
COLln tries, the la \v does not permit the pa tenting of chemical pro­
ducts, but allows only the processes for manufacturing those pro­
d ucts to be pa ten ted I the situation for this country is greatly aggra­
vated.

either in the home country of the patentee or in some other country
outside India where hp. has obtained patent protection....

l
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41. I need only add that patent on the sarn e line$ as b!l
found in W~ Europe woo the other Socialist coun-
tries of Eastern Europe, like Poland, Hungary
also in Yugoslavia. .

42. A ayatem therefore which has been universally adopted, and
which the experien~ of the world for well over a cen ttary det\­
nitely favours, cannot be discarded without the weightiest of res­
SOUS, and I see none such.

43. I consider that the Patent system is the most c:esirable
method of encouraging inventors and rewDrdL~ th.ern 8. n.:i though
at present Indian'inventors take a very smal) aharo in the benefit'!
of that system, with the increasing emphasis on technical Educatiol) ,
and the number and quality of the research institutes O...at hav{"~
been establlehed in the country, together with the L-:::custria­
lisation that is proceeding, one may look forward to [l t::=e when
the Indian research worker and inventor will take full zC:'..-antElge
of the patent Iaw, Besides, the security and im.:7lunity frc:n com-
petition which patent protection affords are very necessary indues,
merits for the working of an invention. Further, the Patents system
has been working in India for Over a century. There b t'::.erefor.:
suffiCient justification for the retention of tho patent systc::n,

What ch1Ul&Te3 are necessary In the lIndJn,a ta~ll

44. The predse provisions of the .l~atent J2\'; however, t:ave CQ
be designed, .with special reference to the conditic::.s of t:'7.£'
country, the state of Its scientific and advance, its
future needs and other relevant factors nnd so as to mL-:.L'Tlise [2
not to elirninato the abuses t" ,"hl~'__. , _._. __ '.'-"VJ.~"'J
is capable of being put.

45. Bearing in view the matters I have set out above, I would
r ecornmend the re ten ti 0 no! the paten t sy s tCT'Tl t but t hntit sh 0 ula
be improved-

'(1) by defining wJth precision inventions which should ~
patentable and by rendering unpatentable certain inven­
tions, the grant of patents, to which wil] retard rr
or industrial progress or be detrimental to national
or well ...being;"'"

-~fi
. 40. Even in a count which has adapted a socialistic economic .: 0

system such as the u.sAR. the law makes provislon for the grant .
of patents in the same manner as in the rest of Europe.. But along
with patents, the U.S.S.R, has a system of authorship 'certiflcates­
which broadly approximate in the U.K. terminology to patents
endorsed with the words "licences of right". Every inventor
an opt inn to apply either for patents or for authorship wt'incates,
though in respect of ccrtnin inventions, and inventions evolved by .
till: use of facilities afforded by the State or State agencies, only
~\u~horship certificates nrc allowed. Besides, n patentee may convert
~\ pntr-nr into on author's certificate provided no licence has been

dtCJ. There arc elaborate procedures for the detcrminntion of
rovalt v or remuneration payable to holders of author's .certi­

nr.~iLCS.' Bc.iides these t\VO types of patent.grants-th~ State also
remunerates inventors, by the grant of .awarda on
makinr; over the invention to the State. In regard to
ever, I will .only repeat what the Committee
little information ~ to how the system func~ions in

protection the' invention would .nave b<.~n' woraeo
that the public -would havebeen-deprived ~f the w"n.l"\nJ'l~tnA.

invention has no relevance in the' case ,r:of· ,lIthe ,'l8!se "~ei""L~t"!!N'

patents granted' in India. Ae-nelther or the above. constuerattona
seems to' be present in the case ofpatentagranted to ~9~1p, ,'.
nals which arenot worked in'.thia countrY:-t}j'e cost to the commun! "
by the grant of the patents om Unrelleved.~(by any posltlve advantage .
bv way of an increase oftechnlcal skUlor of national-wealth.

, •• .. 4 '."-:.\ -t~,.' -~. " ., ~ ..

Is the Patent system neeessarr !n

. 39. Having made this" appraisal of the effect of the Potent system
-in India, the next question is whether thasystem should be tonti..
nued, With all the handicapswb1ch~_t~~-system mvotvee In'··1~.
applications to under-developed countries, there are no alternative
rnethods for achieving better results. At present there is no country
in t ho world that does not adopt the patent system of rewarding 0 .:

inventors. whatever differences in detail > there might be in the
laws of the various countries due to local conditions or historical
reasons. Switzerland which for long resisted the' adoption of the
Patent system- adopted it in June 188'8 and has continued it ever
since. Holland adopted the system in 1817 but as 0 result of the'
free-trade ideas which prevailed in the middle of the 19th century .: .
the Law was repealed in 1869 and the country \Va3 without a patent
system. In 1910, however, a Patent Law -on nearly the same lines .~~r

85 that which prevailed in Germany vias adopted. Though there :"'
has been some controversy as to whether tne Dutch industry:
suffered 0 a set-bock ·as a result of the abrogation of the Potent Law'
in 1809, there is no dispute that the country has achieved a consider..
able technological advance since the introduction of the Patent
system. It is, however, not possible to relate the industrial advance
of any country to the Patent system or any provision contained in 1
it, because there is no \vay oJ showing what would have happened .V

if at the same period in a country's history a different system or
diHcren t provisions had obtained.

'J '



In suggesting this as a reform to be adopted in the 11:d.i2D Act, the
Committee had in mind the views of the SV,TWi. COD1TDittee expressed
in paragraph 123 of their final report, which ran·-

"The term 'manufacture' implies the mak:ing of scme thing; 8J1d

difficulty has been experienced in applying it to useful
industrial devices ~vher2 nothing tangible is made, such
89 processes for testing material or performance iJ1 the
course of manufacture. The result has been that many
such inventions of undoubted industrial value have been
refused the grant of Letters ~atent because they cannot
be legitimately regarded as any 'manner of manufacture'.
Vve therefore recommend that the defi-ution of 'Invention'
be amended in such a way as to make it clear that any
new method or process of testing applied for the lJU~
of improving or controlling manufacture may be treated
as coming within the expression 'manner of new manu­
facture'."

21

unpatenta ble..I h ave ttu:g:geJted Q redraf t of the t clause into two p.arta
:settin~ out in the firSt thO$e inventions which are universally or
.almost universally not -patentable and these comprise the class of
inventions for which patents are not now grantable under the Indian
'Patents and Designs A~'l911, and in the second those inventions as
regards which I have suggested a change in the law.

50. I have expl~ined the\ietallil of the matter in category (1)' ill
the notes to that clause and thia does not call for any 'comment at
this stage. <,

51. I have, however to explain the ratio of the changes in 'L'1e
Iaw which I would recommend in regard to those in the second
part and in particular regarding-

(a) patents for chemical inventions; and

- (b) patents for inventions relating to food and medicine,

Before doing so. however, it is convenient to deal with C:1e re ccrn­
rnendation of the Patents Enquiry Committe-e which is implemented
in the Bill. Tb.ePatents .Enquiry Committee said-

(2!l:,;ention should be given a wider meaning than ~:l the
present Act, &0 as to include inventions concerned willi
precesses for testing materials e....ren though the'-;'; did not
result in the manufacture of any article".

52. This recommendation was accepted by the Parliament of the
United King-dom and the expression 'invention' was defined in

, "Section 101 (1) of the U.K. Patents Act of 1949 so ,n5 to include 'any
method or process of testing applicable to the improvement or control V r"

of manufacture'. The Patents Enquiry Committee suggested a , <.

-defmitlon .of 'invention' in the Indian enactment on the same Iines
and. this .recommendation. has been adopted in. the : definition ~,of
rnanufacture'<undor Clause 2(D .(it) offhe Patents Bill, 1953.:: This
extended scope of the definition of 'invention' doesnotflnd a -place
'in the United States, which is \Vit}10Ut question the country rnost

,.

/fli1!Qai ~n.\·t~ltiG~ should be non..patentabre
48, Positing 'invcntlori'c-cunderstood in the sense generally

to that term-there is considerable advantage in the
specifying with clarity which (inventions; alone are patentable

\vhichinvcntionsJ should not be patentable', This would (1)
amb4tuity and (2) prescribe in precise terms inventions
patents should be refused in the Interests either of national

economy or national health or \vel1·being.' , '
~ ,~t\ '(",l~lHH'" 3 the BIll [vide, Appendix GJ seeks to

:of . certain inventions and

~

r: by 'providing' for "other forma ofabu.ae -rescrted
./-< to by patentees, to secure a more extended monopoly or
)f>( ~': a monopoly for 8 longer duration than what the statute

\

11.; There are several other matters of procedure and detail which
~e nodoubt of, importance but which do not require to be mention­
ed at this These latter have been' ,dealt with in their appro­
priate places.

IiY. ON THE PATENTABILITY OF INVENTIONS:
;, PATENTS FOrt CHEI\l1CAL SUBSTAl~CESJ FOOD AND
I' MEDICI!~E ETC.

La In V(mtion .
: ;48. The matter that stands at the.. threshold of the enquiry 'w

&!l to what should ,be the scope of patentable inventions in this
country, bearing in mind the economic position of the country, the
degree of scientific and technological progress achieved and other
relevant factors. 1
(. 1 •

I
J
'J(47. Under the Indian Patents and Designs Act. 1911, the test of'·

patentability of en invention is furnished by the forn1ula-iB it
.: a "mariner of new manufacture't--.a phrase coming down from the

U.K.. Statute of Monopolies) (21jac i 1 ch. 3)623), and contained
in the successive U.I<'.'Patents Acts. These words have been the
9~bj~ of innumerable decisions and though several general
pr~nciple.s have been evolved) there is still a corisiderable area of
\J.Hccrtainty. The Patents Enquiry Committee suggested that the
~itn1 "invention" might be defined in exact terms GO as to be capable
~t, application to determine with precision whether a. claim to an
"invention" was within the statute or not. They however refrained
from attempting such a definition themselves. The difficulty.
~os/everl in .any definition is due ~o' the circu;nstance that what is
~~rned "subject matter" or "obviousness" 1S "always the most
uncertain issue in patent cases depending as it does upon the
temperament and experience of the Judge" (Terrell on Patents,
BStj. Edition, page 65). The decisions eire therefore decisions

on one's feeling, each Judge viewing the invention
the background of his own experience. The philosophy-of

field of humanactivity has been the subject of discussion and
at the hands of German Patent lawyers, but even

the task of defining 'invention) as beyond the realm of

"'fY



65. It would be -convenierrt W c{}nJider the two
with t.h.1I nT'(~d.on

(1) The degree and -eXtent -oe
¥_.~, .......... w. in regard to of in

and

'the law determining the
.to food and medicine.

P-rodu~ ~tnI farcl1r:m.iul substances not
(Jt the l.m1V\

56. A3 regards , inventions relating to chemical products, or
products produced by chemical proc.esses, I am clearly oi the View.
thet the tnteresta of .the country would be best cerved confl.rnlng
patentability to the processes by which the uri: obtained
and to deny patents to the products either pc.rr se or in the qualified
manner sugges ted in the Bill .

57. The reasons fer this recommendation ar e based on (1) the
bjntory 'Of the .law relating to patents regarding chemical inventions
LY1Europ-e during the past nearly 100 and the lessons to be
derived therefrom: (2) the experience othe 1" countries scrnewhat
similarly situated like India; and (3) the dLsad"vtintages to an under­
developed country of permitting product claims for such Inventions.

58. The history of the law relating to patcntabilrty cf .chczniccl
products in Europe is briefly as follows: "A. special rule negativing
prcduct vclaims fOT chemical substances VIOS fu""'st ·introdu.ced into
the German Patent Low of 1817. Berore 1877r Gerrnanv t1cd 1'10
unified patent law, the C<?r.stituent sta~e3 each ht:vmp n fav.; -01 its
own v/ith fundamental differences both as f'egardn tile substantive
provisions M well as the procedure for obtaining patents. At that
time, the Fr-ench patent law was considered the model generally
followed in <Europe. Under the French statute of 1844, :pLrte-nts were
granted to chemical products per- se, i.e. without reference -to 'the
processes by which the product was obtained. The French chemical
industry was considered somewhat backward and there were
'scientists and research workers who were inclined to attribute this
condition to the French Patent system there were others
who differed from this view. Tile former view was strongly held
by German scientists and manufacturers, their theory being thatI
the grant of a patent to a chemical product per se had a deadening I

-effect on research since it precluded attempts to arrive ·at the same\
product by other alternative processes, whereas if patentabilrty was.'
-restricted to novel processes, it st irnulutcd rcscnrch in regard to
other alternative methods fj?r producing the same product. This
view found genernl acceptance nnd became one of the basic features
of the German Pa tent Law of 1B77 wh ich 'for the, ftrst time unified
the lnw of the entire Gcrman Ernp ir e It DIUSt\ however. be men-
tioned tha t though under the German Jaw ten ts were gran ted only
tor the processes of-manufacture of products, the

the law to the made by
was

d-'d-
ft~vAncedi'1ricrthti matter afr'· and W1C1OUbtedlv:

the largest number of patenb for .and
among all' ·the-oountries of' the world. I\Or
rste of inventlcsn. might be said to he next;
Dean CotnmitU!e in Australia conaidered the revision of the ••~~~_
Han Patents Law, they did- net th..ink it to expand
definition of 'invention' in the Australian on the lines
which were recommended by the. SWaI\ Committee for USe in
England. Similarly in the other'leading Commonwealth country of
Canada, in their Patents Act, revised alter 1949, this provisi.on does
not find a place and in fact the U.K. is the only country. where
inventions which consist of method or process for the testing of
materlala or for control of manufactul"C are regarded as patentable.
Before a provision of this sort is adopted as part of' the law of this
country, one has to ascertain its economic 1mpliqstions. It does not
need much argument to establish that if the SCOpe "Of patentable
invention' were widened the persons to benefit would be mostly
inventors in the highly advanced industrial countries and for the

...; I use of these, inventions which are not subject to pstenUi in any
country of, the world other than in the Unite<i Kingdom. the indus­
tries in India would have to pay a tax in the shape of royalty,

I) 53.! am therefore against the adoption of this proposal of the-
J I, Patents Enquiry Committee and would accordingly recommend the
' f: [I deletion of sub-clause (il) of Clause 2 (j).

mventioosrclating to chemlW tmmUl.nce8 and for fond or me.Uclneetc.

54. Another recommendation made by the Committee which io
also found in the Bill was "that inventions relating to substancc~
th""epared or produced by chemical procesaes or intended for food
OT medicine should not be patentable except when made by the
mvented ~ocesses or their, obvious equivalents" '[vida paragraphm(b) of the Report]. Thjs recommendation' figures us Clause
3(d) of the Bill reading-

."The _follOWing shall not be patentable under this Act:--
01 e , ~ $> ~ i). ~ ~

(d) a substance prepared or produced a chemical process
or intended for food or medicine than a substance
prepared or produced by any or process manu.
facture particularly described in the complete sP€'Cificntion
of the invention or by its obvious chemical equivalent."

"ExpUInation.-In relation to a substance intended for food
or :r..edicin~, a mere edmi~turc re;;ulting only in the aggrc­
gation at the known properties of the ingredients of that
rubetnnco shall not be deemed to 00 a rnethcd or P.f(}~m
of rnonuiacture".

In mbstancE" the lc.ngt,Jnge "f"'!l""~T'<."t."'!:1l.."1
have extracted is a rer'fo:]u<=Uctn
Patents: and Designs
the U.lt Patents Act,

. tho Swan ComrnJttee,
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,~c \V of 1925 as SL~ bscquc:ntl:,~ :.:.:-.... :;nd0c1.
Art. ~All kind or cr.crnlcal prcparaticr;s find

ned COH1binuUor:3 are not patentable. but acc; :
to Art. 4{f) nC'.,~·: processes for the 1J:-2Pn.rntic.:··
ctcm:cnl pTodu~':-$ and new metacds of extr z:
and separation C: natural 8ubstODC·:S arc patc:-:. ,.

~'C~k·iiJ.-Patcnts Ln\V No. 3,1 c;f 1~j57.
Sec. l(J)-lnvcnUo;,$ for products obt:.lL·... c:d by ct::··

rrv'C~:SC5 are r.ct patentable but dennl\; pror.
obtnining tr.e nrtlclca are pDtcr:.t.ab1c.

Act of tst Scpt~!n":>~; 1030 us subsequently Ulll~~~_~

1950.

Sec. l-Product r1nir:12 for inventions t"elating tochcJ.·\"
substances nrc p3~(;ntable.

(Though on a 8upcrftclnl reading of· the Potent Lawz
Denmark. chernicul products are patentablC!~ac-c~'
ing to Danish practice. however. they arc
pntentnblc. since new chemical products Drolot,:,·
upon in Danish law nat us inventions but onlv
discoveries. Claims however have 'been nlio\;'/ct\
some cases for ('hc;~'.\.cJ.l products only to the
t hat the. appllcan: can show one or rr.or o {lc:/:·'
which the produc; concerned can be u~:cd in
u:e-(Scc ob~}erv~t~,~:':)3 ot the Danish Gove n».
tc the proposJl nrnerid Article 4 of the:
Con vcn t10n ~ttL\s :~, (1!1 i n 1£)5(3 I '/01. IV 0 f t'b C'
C'('C\.~in6s of the Li:3:'<~n Con !ercncc.'t page 40) .

.,of P ntcnts-- 1st J nn. 1Q44.

Chemical products as such nre not patentnble but nlun\>
!uctu~ing processes nre patentable.

I.~:\\v-5th July ·'1844.'
ChcwJcal products nrc p:1tcntuble.

.--Basic la w of Ju1y 1950.

SUb.st3r:CC~ produc:;::1 b:l chemical prccc:.:::.:~::; r.ot p;:', ..
nble although procc::'::CJ therrwclvcn rn:<y 'C2 patcnt...:

,,~.....Basic law-!t.1ny 1854.
Art. I~-ehcrrlicnl sut3~J.nccs patentable 2:.5 ::'J.ch.

Fro nee,v,,~•.

Den

C:.··

C;':

~<
permitting the grant of patents £0"' new p~e68e8.0£ rnanufactu
such p:ti){1UCtS. is the one which. encourages research QnQ. facil}.tLf'>~-l":.

Inven;.cn.
6J .l\t the recent conference at I-iisbon of the International

'a st~ggc:~rtion was made by some of the member nations whose
laws r-ermitted the patentabilitv or chemical products '
Article, should be Inserted in the 'International Conventlon'~
at requiring the' members to amend their patent Iaw-

patents for chemical products. This proposal was oppr.:
number of the delegut('5 and was ultirnatalv lost.

reasons given by, the C;overnment of Czechoslovakia,
counrv whose delegates opposed th~' move, is typical general]'.
the of opposition to the 1'.('";/ P..rticle:- .

grant patents 01 L~vcntl~:l tn respect of chC::::"::21 prod.. ·.
would Dot promote thE:: development of t~'~e chcrn:
Industry. The exclusive fight to prohibit tl:2 manufac;.

... --------
of these countries that [l system

fJatenUi for chemical products ,vhile-

cia! U1S enoourarcs

invent10nJ for chemical product!.­
.sut)asqwant:ly .am~~. CheR".ical products li!"& \

61. It would be seen that some of these countries are now'
and that this law has come down from a time­

were not so advanced, It is also interesting to note that
Republic of China recently enacted a Patents Law that

and refuses patents for chemical products
the processes by which the products are produced.

~'\

such use. The rise' of the German chemica!
1877 and in the 'course 'Of the next 30 ye~

.... AI'H .......... the foremost position in Europe, This phenomenon
,....~t"'...Y4t.· ..... M. acute observers in great part to the provision of

Law of 1877 which confined patent grants to
process CIU1m.B, and thus left an open field for research in new
methods ' of manufacture. Dr. Ing observes:

". ·This patent Iaw gave an immense impetus and aid to
the development of German industry. The fact that in
Germany henceforth chemical process only. not however
chemical products as such) vrcte patenta ble, thus leaving
an open field for the search for new methods of manu...
facturing known chemicals, was of great advantage to the
chemical industry. : Technical progress in general was.
fostered by the excellent mental schooling which the­
combined examination and opposition proceedings gave to.
inventors". (Dr. Van Ing: HA Surveyor the Principal
National Patent Systems", page 145),

The resul ts achieved by German industry and economy
, of pa tent protection for chemical products led to

by most countries of the world-i-in fact at present the
States of America, the United Kingdom and some common­

wealth countries (and even here Canada is an exception) are among
the Icw countries in the world whose patent laws confer patent
protection for chemical products as such.

CO. The-system of confining the patentability of inventions relut...
ing to chemical products or substances to process claims, which
originated in Germany, is the law that nov? obtains in most countries
of the world. -to mention a few of the more important ones,

Hungary, .Iapan, ... I...I.\,....·\.L·.... '..I",

products 'produced by
process are not though processes for such products are.
patentable, of course if satisfy the other tests of patentability;
e.q. novelty; subject matter, 'etc. The law as to patentability of
chemical inventions in some of the countries or the world is set out.
in the footnote'.

~.
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