IN THE HIGH COURT OF DELHI AT NEW DELHI

CIVIL WRIT PETITION NO. 12505 OF 2009
Haldiram India Pvt. Limited
.....Petitioner
Versus
Union of India & Others ....Respondents
AFFIDAVIT OF COMPLIANCE ON BEHALF OF THE SECRETARY,
GOVERNMENT OF INDIA. DEPARTMENT OF INDUSTRIAL

POLICY AND PROMOTION. MINISTRY OF COMMERCE AND
INDUSTRY.

I , Sanjay Kumar Lal, S/o Shri Jay Shankar Lal, aged 44 years,
presently working as the Under Secretary in the Department of
Industrial Policy and Promotion, Ministry of Commerce and Industry,

New Delhi do hereby solemnly affirm and declare as under:-

Ty That I am well conversant with the facts and circumstances of
the present case in my supervisory capacity with regard to
trade marks related issues and hence I am competent to file

the present compliance affidavit.



That in its order dated 16™ Dec 2010 the Hon’ble High Court

ordered Secretary, Deptt. of Industrial Policy and Promotion ,

Ministry of Commerce and Industry to :

(i) Personally supervise a full fledged enquiry into the
issue of all the files missing in the office of Trade
Marks Registry.

(ii) Corrective action to be taken in respect of the
missing files including filing of F.I.R.s.

(iii) Procedure to be adopted for the purposes of re-
construction of missing records.

This affidavit is filed in compliance with the above directions

and action taken is detailed below :

A Inquiry into the issue of missing files

The Secre'tary in the Department of Industrial Policy and

Promotion, Ministry of Commerce and Industry appointed

Senior Director in the Department Smt.‘ Chandni Raina as the

inquiry officer to conduct a detailed inquiry in terms of the

order dated 16.12.2010 of this Hon’ble Court. Details of the

appointment are placed at Annexure-I.

That prior to the visit, the inquiry officer had vide an O.M

dated 6™ January 2011 addressed to the Registrar of Trade

Marks had conveyed specific modalities for listing out the

missing registered files and matters connected therewith. The
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branches were also directed by the inquiry officer to explain
the procedure to be adopted for constitution of missing files. A
copy of the same is annexed hereto and marked as
Annexure-II o

The said inquiry officer in compliance thereto and as per the
direction of this Hon'ble Court, visited all the five branch
offices of TMR at Chennai, Kolkata, Delhi, Ahmedabad and
Mumbai between 16-26"™ February 2011 and inspected the
record room and had conducted an inquiry into the matter as
per the procedure undertaken in the enquiry rep:qrt. A copy of

Inquiry Report prepared by her is annexed hereto and marked

as Annexure-III.

Summary of the Inquiry Report and the findings:-

The inquiry ofﬁcer ascertained at each office as to (a) whether

the Trade Mark physical file pertaining to each record were in fact

available?, (b) whether data in the electronic database tallied with

the physical records? and (c) whether the electronic database for

missing files was available?

The major findings of the Inquiry Officer are as follows

a) Total registered and missing files at the time of the visit in the

five branch registries were initially estimated at 60,052.
Details in Annexure-III



b) The files that were listed as available by the Branch Registries
were verified for their physical presence by the Inquiry Officer
and those identified on random basis could be retrieved in all
the branch registries. Despite ie_:rialization and a
comprehensive attempt to locate the files relating to Haldiram
case under Registration No.285062 and application number
559875 (including oppositions numbers DEL-T-2988 and DEL-
T-2515 from which the relevant documents were sought) could
not be traced. Accordingly, a complaint was filed at the Police
Station, Dwarka North, New Delhi on 15 March 2011 and an
F.I.R. registered on 01% April 2011. Copy of the F.I.LR is
Annexed at Annexure-IV (Coly). Similarly, file relating to
Haldiram case under Registration No. 330375 from which
relevant documents were sought could not be traced.
Accordingly, a complaint was filed at the Police Station, 24
parganas (North) on 1% April, 2011 and an FIR was registered
on the same day. Copy of the F.I.R. is annexed at Annexure-
IV (Coly).

c) That the Physical files inspected did not contain post

. Registration documents, wherever applicable. TMR officials had
informed that post registration work is done on part files and
these are not merged with the main file or preserved.

Effectively in the absence of adequate documentation in the e



register (as documents have not been uploaded or verified) it
is difficult to build the physical file. However, with the
information available in the trademark journals and the history
of e-record, it is possible to list out the action taken by the
Trademark Registry during the life cycle of the trademark.

d) One of the major reasons for the large number of missing files
was that until 2003 the work in TMR was largely confined in its
Mumbai branch, which is also the Head Office for Trademark
Registry, when it got decentralized in a phased manner. Till
then the other branch registries were responsibi-é only for
adjudicating contested cases and for dealing with show cause
matters. Physical files would therefore travel to and from TMR
Mumbai to the concerned registry. No systematic record of the
movement of files was kept in TMR Mumbai or af the branch
registry. With the result branch offices were unaware about
the actual physical presence of the files in their registry.

e) That on construction of the Intellectual Property Building at
S.M. Road, Antop Hill, Mumbai-400 037 (present location), in
the year 2006, the office of Trade Marks Registry was shifted
to the presént location and consequently, all physical
registered and pending trade mark record/applications were

transferred to the new premises in the year 2006. It may be



possible that in transportation of the record, the aforesaid
registered file must have been lost or misplaced.

f) That, on further decentralization of work including process of
registration in 2006-07 onwards, all registered files were sent
to the respective branch Registries and also it may be possible
that the registered file relating to the ;foresaid trade mark
must have been transferred to Trade Marks Registry, New
Delhi alongwith other files.

C Action taken by the Department on the Inquiry Report
7. A meeting was chaired by Secretary, IPP to review the steps
taken by the O/o CGPDTM to comply with the order of the Hon'ble
Delhi High Court, dated 16" December, 2010 in the Haldiram case
on 1-3-2011. It was informed that 50,872 trademark files were
unaccounted for in the four branch is other than Mumbai, which
subsequently reported 9180 files missing. A copy of the minutes of
the meeting is at Annexure-V.

8.  After reviewing the exercise conducted by the Trademark
Registry relating to tracing of missing files, Secretary DIPP observed
that the main reason for such a large number of missing files was
the lack of scientific record keeping practices in the branch
registries as well as the lack of due diligence by the Registry Staff.
CGPDTM was directed to take prompt action in all cases where

malafide could be suspected. CGPDTM was also directed to:



i) Immediately file an FIR in the Police Station with
jurisdiction about the missing Haldiram file, which had
important documents relating to ownership of the mark.

ii) Where a file is located with misstrf'gj" papers on suspected
tampering, a quick enquiry should be' conducted and if the
malafide is established prima facie, an FIR should be lodged.

iii) Where the file is not traceable and possibly misplaced
but no malafide is suspected, departmental action should be
taken to fix responsibility for negligence.

iv) To ensure that the misplacement of files does not recur,
steps should b;e taken to adopt scientific record keeﬁing
practices at each branch registry. If necessary, professional
advice should be taken for corrective steps. Further physical
audit of all files in the registry should be undertaken every
three months by the Records in-charge and every six months

by the registry head.

9, At the meeting, CGPDTM had informed the Committee
that computer reconstruction of missing files is not pOssib!é as
documents submitted by the parties' could .not be replaced.
However, information -on a regist;red trade mark can be
obtained from the Trade Mark journal in which it was published

prior to registration. It was also informed that in the past few

Sl



years Trade Marks records have been digitized and documents
have also been uploaded electronically. This information
including the documents uploaded and available in the

electronic format could be used to recover essential data

relating to the missing files.

D Procedure to be adopted for recovery of missing files :-

10. A complaint has been filed before the Station House Officer,
Dwarka Police Station (North) by the Deputy Registrar of Trade
Marks, Trade Marks Registry, New Delhi, on 15" March,2011 for
registering a F.I.R in respect of the file relating to missing trade
marks registration NO.285062 and trade marks application
No.559875 (including two oppositions). A copy of the FIR
registered (based on the complaint dated 15.03.2011) by Police
Station, Dwarka (North), New Delhi is annexed hereto and marked
as Annexure-IV. A complaint was also filed before the Station
House Officer, 24, Parganas North on 1% April, 2011 in respect of
file relating to missing Trade Marks Registration No. 330375. A copy
of the FIR by Police Station North, 24 Parganas is also at

Annexure-IV.



11. Files belonging to the Registry inadvertently sent to another
Registry were located and retransferred. Approximately 1000 files
so identified wefe dispatched to concerned jurisdictions.

12. TMR has been implementing a digitization project under the
Plan Scheme. As part of this exercise, the TM files including the
documents are available in electronic formats. Wherever complete
documents were available in electronic format, the file was
considered to be available.

13. Every action of the TMR on a TM application such as
acceptance of application, registration, renewal, _,Ilamendment,
assignment, withdrawal, abandonment and removal is duly notiﬁéd
in the TM journal published periodically (at present on a weekly
basis). The TM journal which is a public document is being published
continuously since 1940. This archival information is now being
utilized to build information for files not available in physical form.
14. Consequent to the action at para 12, 13, & 14 above, the
branch Registries have updated their list of missing files. The latest

position of files missing is as under : -

DEL MUM |CHEN |KOL [AHM |TOTAL
REGISTERED
FILES * 224810 | 279446 | 103834 | 64001 | 50023 | 722114
NUMBER OF
FILES WHERE
PHYSICAL FILES
ARE NOT
AVAILABLE 7291 9180 | 15557 | 10179 | 2197 | 44404
MISSING FILES % 3.24 328 1498| 15.90 4.39| 6.14%

X by on 3,600,204
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It is submitted that the number of missing physical files is 6.14% of

the total live records maintained over the last 71 years since 1940.

E

1.5,

Corrective action to be taken by Trade Marks Registry :-

Besides this other corrective measures being taken to ensure

that future occurrence of such incidents do not take place are as

follows:-

I
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Digitization and recovery of records

(a)

(b)

()

(d)

About 3.8 lakh Trade mark files have been digitized and
electronically uploaded but awaits in-house verification.
This will be verified and placed in public domain within
six months.

TMR has 279 CDs containing about 2 lakh scanned
records of old registered files and these will be uploaded
in the main server and linked with corresponding
electronic record within three months.

The complete trade mark records have already been
made open on the official website to ensure that if there
are any discrepancies it would be brought to notice of
the Registry for corrective action.

After completion of the above exercise, a Public Notice
will be issued regarding the files not accounted for

requesting the right holders to provide wherever






