BEFORE THE COPYRIGHT BOARD AT NEW DELHI

COMPLAINT FOR A LICENCE UNDER SECTION 31(1) (b) OF THE COPYRIGHT ACT, 1957

(To be submitted in Triplicate)

To,

The Registrar to Copyrights, 

Secretary, Copyright Board, 

Copyright Office,
4th Floor, Jeevan Deep Building
Parliament Street
New Delhi – 110 001
Sir, 

1. In accordance with Section 31(1) (b) of the Copyright Act, 1957, we, Muthoot Broadcasting Pvt. Limited, hereby apply to the Copyright Board for a license to communicate sound recordings to the public in accordance with the particulars as given in the enclosed statement. 

2. We hereby undertake to abide strictly by the terms and conditions of the license, if granted to me.

3. Communication on the above subject maybe addressed to:

Muthooth Broadcasting Pvt. Ltd.,


     

 

2nd floor, Muthoot Chambers, 




  

Opp. Saritha Theatre Complex






Banerji Road, Ernakulam,

Kerala – 682018.
Through:

Mrs. Prathiba. M. Singh

Singh and Singh, Advocates

F-11, Jangpura Extension

New Delhi -110 014.

Ph: (011) 24314741, (011) 24314742, (011) 24314744
4. We hereby verify that the particulars given in this Form are true to the best of our knowledge, belief and information and nothing has been concealed therefrom. 

 Yours faithfully, 

Place: Delhi

Date: 26th May, 2011




    Authorized Signatory







 (Muthoot Broadcasting Pvt. Ltd.)

STATEMENT
1. Full Name of the Complainant:
Muthoot Broadcasting Pvt. Ltd.
2. Full address and nationality of the Complainant: 
2nd floor, Muthoot Chambers, Opposite Saritha Theatre Complex, Banerji Road, Ernakulam, Kerala – 682018.

Indian, a company registered under the Indian Companies Act
3. Telegraphic Address if any;

Muthoot Broadcasting Pvt. Ltd.,


     

 

2nd floor, Muthoot Chambers,




  

Opp. Saritha Theatre Complex






Banerji Road, Ernakulam,

Kerala – 682018.

4. Description of the work:

(a) Class of the work:
Sound Recordings
(b) Title of the work:
All the sound recordings contained in the repertoire administered by Phonographic Performances Pvt. Ltd. (hereinafter referred to as ‘PPL’), registered as a collecting Copyright Society to carry on the business of issuing Licenses in respect of Sound Recordings under the provisions of Sec. 33(3) of the Copyright Act, 1957, having its registered office at Crescent Towers, 7th Floor, B-68, Veera Estate, Off New Link Road, Andheri (W), Mumbai - 400 053.
(c) Full name, address and nationality of the author and if the author is deceased, the date of his demise:


Not Applicable in the present case
(d) Language of the work:

All languages available now or in future within the repertoire of Phonographic Performances Pvt. Ltd.
(e) Name address and nationality of the publishers:

All present and future publishers, who are members of PPL including Full Members and Associate Members along with those member publishers of affiliated/authorized international copyright societies of PPL.

(f) Year of first and last Publication:

The information is exclusively available only with PPL and its affiliated/authorized international copyright societies of PPL.

(g) Country of first and last publication:

The information is exclusively available only with PPL and its affiliated/authorized international copyright societies of PPL.

(h) If the copyright in the work is registered under Section 45, the registration number:

The information is exclusively available only with PPL and its affiliated/authorized international copyright societies of PPL.

5. If the license is applied for translation:
Not Applicable in the present case.

6. Purpose for which license is required:

For broadcasting ‘Sound Recordings’ thorough an FM Radio Station in the city of Chennai, known as ‘Chennai Live @ 104.8 FM’.
7. Number of copies of work proposed to be published under the license applied for:

As the License applied for is for the purpose of Radio Broadcasting, the number of copies required may not be applicable. The sound recordings are broadcasted as per the programming requirements of the radio station. As per the established accounting system, usage is determined by the Radio Station Logs which is proposed to be submitted to PPL at the end of each quarter or by way of information from ‘Air Check’ by PPL. These log sheets are proposed to be in tabular form and would contain all relevant details of usage of ‘Sound Recordings’ by the Complainant during the given time. 
8. Estimated cost of the work to be published:

Rs. 4,71,228/- as per last year’s return from net advertisement revenue as estimated by applying the Copyright Board Order dated 25.8.2010 in “M/s Music Broadcast Pvt. Ltd Vs. Phonographic Performances Pvt. Ltd.”. 

9. Proposed retail price per copy of the work: 
Not applicable as the Complainant is not seeking a license to issue copies of the works to the public.  Radio is a free to air medium.  No charges are levied on the end user/public.
10. Rate of Royalty which the Complainant considers reasonable to be paid to the copyright owner:
The following are the relevant facts while determining the Rate of Royalty:
a) The Complainant has been granted a License dated  5th January, 2007 to conduct the business of FM radio broadcasting by the Central Government vide ‘Grant of Permission Agreement’ (hereinafter referred to as “GOPA Agreement”) by the Ministry of Information & Broadcasting, Government of India. A copy of the said Agreement is being annexed herewith as ANNEXURE A.  The GOPA Agreement was initially granted to a sister company of the Complainant known as Muthoot Finance Ltd. Thereafter, in the year 2010 the business of ‘Chennai Live @ 104.8FM’ was demerged from Muthoot Finance Ltd to the Complainant vide judgment dated 09.4.2010 in Company Petition No. 5 of 2010 of the Hon’ble High Court of Kerala. Since then, all legal formalities of demerger and assumption of duties and liabilities by the Complainant have been duly completed with in accordance with Law.  Copies of the judgment dated 09.04.2010 as well as relevant annexures to the judgment are being annexed herewith as ANNEXURE B.
b) The business of FM radio broadcasting is essentially a public utility service and a free mass entertainment medium. The FM Radio Service provided by the Complainant is free of charge to all its consumers. It is also a very important mode of communication whereby free and localized information and communication as well as entertainment is provided to the general public in the area of operation of the FM Radio Station. The only income generated by the business is by way of booking advertisements between the broadcast programs. Under the terms of license granted by the Govt. of India the Complainant is required to compulsorily broadcast through the FM spectrum that has been allotted the same being 104.8FM. If the stream of broadcasting is broken then the license is liable to be cancelled as per terms of the GOPA Agreement. The radio station ‘Chennai Live @ 104.8FM’ as on today broadcasts English programs only and accordingly essentially plays only English music through its FM broadcast. This institutional policy of having English programs only may be subject to change as per market conditions at the discretion of the Complainant.
c) It is submitted that one of the issues to be considered in the present case is whether the Complainant is in fact liable even to pay for the English music which is being played on its Radio channel as well as the larger part of the repertoire of the songs which are played by the Complainant including the English music originating and germinating from U.S.A. As per the US laws the sound recording owners are not entitled to any payment for broadcasting from free-to-air FM broadcasters.  Since the US does not recognize the Public Performance Rights for sound recordings for over-the-air FM radio broadcasts, it is submitted that there cannot be any reciprocal recognition of these rights in India for Works originating in the US.  In fact the Respondent has to even establish through its accounts as to whether it has been remitting any amounts whatsoever to US sound recording owners in lieu of Free-to-Air FM radio broadcasts in India. Thus, the issue as to whether the Complainant is in fact liable to pay qua works broadcasted on its channel which originates from US, is itself to be considered by this Hon’ble Board and accordingly the terms and conditions as contained in the order dated 25th August, 2010 may strictly not to be applicable, though, for the time being the Complainant is continuing and willing to pay as per the order dated 25th August, 2010.
d) This aspect as to US laws was not within the knowledge of the Complainant and it is a well settled principle of Law that there can be no estoppel against the Law.  It is pertinent to note that the fact as to whether PPL even pays its US counterparts for the utilisation of the Works originating in the US and if so the quantum of the amount so paid is completely unknown and it is imperative that the Copyright Board adjudicates the instant dispute after due consideration of the said aspect.  The collection of royalties qua American works by PPL is completely illegal and is not permissible.
e) Being so, the Complainant had initially entered into an agreement dated 4th of June, 2008 with PPL to permit the Complainant to broadcast Sound Recordings from its radio station.  A copy of the said license agreement is being annexed herewith as ANNEXURE C.  PPL had claimed that it was registered as a collecting Copyright Society to carry on the business of issuing Licenses in respect of Sound Recordings under the provisions of Sec. 33(3) of the Copyright Act, 1957 and also to have been duly assigned all the rights by the producers of Sound Recordings in its repertoire. The license agreement has since then been renewed and updated vide renewal agreements dated 11th September 2009 and 7th June, 2010. Copies of the renewal agreements to the license agreement dated 04.06.2008 are being annexed herewith as ANNEXURE D (Colly).  The Complainant is at present granted license to broadcast Sound Recordings by PPL till 30th May, 2011. The music so licensed by PPL was being broadcasted by Chennai Live through its radio station.
f) The License agreement dated 4th of June, 2008 executed by PPL provided for an amount of Rs. 10,00,000/- (Rupees Ten Lakhs only) to be paid as security deposit on entering into the agreement. Further, it provided that the license fee would be payable at the rate of actual usage of ‘Sound recordings’ by Chennai Live. The effective rates being: 
a) Rs 1200/- per needle hour during 8 a.m to 10 a.m & 6 p.m to 8 p.m.    

b) Rs 720/-  per needle  hour during 10 p.m to  6 a.m  and  

c) Rs 300/-per needle hour during rest of the day. 

Hence under the agreement the Complainant was liable to pay PPL on the actual usage of Sound Recordings that was transmitted by Chennai live. Clause 5 of the agreement provided for the payment schedule. That, both parties had agreed that the rates above quoted was tentative and that the same would be finally determined by the Copyright Board and such determination would be retrospectively binding on the parties. It was further agreed by the parties that in case the rates are reduced/increased by the final order then the Licensor shall adjust the difference from further usages by the Licensee. This agreement was being adhered to and renewed from time to time between the parties.
g) The facts being so, the Copyright Board vide Order dated 25.8.2010 in  the matter of “M/s. Music Broadcast Pvt. Ltd Vs. Phonographic Performances Pvt. Ltd.” finally decided the rates of royalty payable by FM Radio stations to be 2% of the net advertisement revenue accruing from the radio business for prorate distribution of compensation to all music providers after deduction of all governmental and municipal taxes and any commissions paid towards procurement of such advertisements to the extend of 15% of such advertisement earnings.  A copy of the said order dated 25.08.2010 passed by the Copyright Board is being annexed herewith as ANNEXURE E.
h) In the light of the above order the rates payable by the Complainant to PPL in terms of royalty stood retrospectively renewed as per the agreement between the parties resulting in huge over payment of royalties by the Complainant. Therefore, the Complainant issued a letter dated 30.11.2010 inter alia, seeking to enforce the order dated 25.08.2010 of the Copyright Board and also seeking from PPL an amount of Rs. 28 lakhs which was over paid to it. A copy of the letter dated 30.11.2010 is being annexed herewith as ANNEXURE F.  A statement of accounts of net revenues and Royalties due from the Complainant is extracted below:
	Months


	Net Revenues


	2% Of Net Revenue


	Payments To PPL

  
	Excess Amounts Paid

	Jul-08
	37960
	759
	 
	 

	Aug-08
	0
	0
	 
	 

	Sep-08
	0
	0
	747559
	 

	Oct-08
	161319
	3226
	1000000 (Deposit)
	

	Dec-08
	42444
	849
	809195
	 

	Jan-09
	133564
	2671
	 
	 

	Feb-09
	393908
	7878
	 
	 

	March-09
	267396
	5348
	595957
	 

	Apr-09
	223112
	4462
	 
	 

	May-09
	266729
	5335
	 
	 

	June-09
	482352
	9647
	216307
	 

	July-09
	295964
	5919
	 
	 

	Aug-09
	611313
	12226
	 
	 

	Sep-09
	1000607
	20012
	 
	 

	Oct-09
	1471870
	29437
	 
	 

	Nov-09
	977215
	19544
	 
	 

	Dec-09
	1032325
	20647
	 
	 

	Jan-10
	910629
	18213
	 
	 

	Feb-10
	557226
	11145
	 
	 

	March-10
	763623
	15272
	 
	 

	April-10
	1044574
	20891
	 
	 

	May-10
	1101739
	22035
	 
	 

	June-10
	1400286
	28006
	 
	 

	July-10
	1171377
	23428
	 
	 

	Aug-10
	651711
	13034
	 
	 

	Sep-10
	1159234
	23185
	 
	 

	Oct-10
	811829
	16237
	 
	 

	Nov-10
	1013233
	20265
	 
	 

	Dec-10
	540621
	10812
	 
	 

	Jan-11
	1035199
	20704
	 
	 

	Feb-11
	1025507
	20510
	 
	 

	Mar-11
	1856074
	37121
	 
	 

	Apr-11
	1120473.156
	22409
	 
	 

	TOTAL
	23561414
	471228
	3369018
	2897790 


Hence, as per the existing agreement between the parties no amounts are due to PPL. Moreover, PPL has also been illegally collecting royalties with respect to works originating from the USA when no moneys are due with respect to such works. Thus the Complainant is also entitled to adjustments with respect to the same.
i) That, in response to the letter dated 30.11.2010, PPL vide its letter dated 09.02.2011 refuted the proposals made by the Complainant qua payment of the license fee as per order dated 25.08.2010 of the Copyright Board and called upon the Complainant to continue payments as per the terms of the ongoing licence agreement.  A copy of the said letter is being annexed herewith as ANNEXURE G.  
j) The letter dated 09.02.2011 by PPL was replied to by the Complainant vide its letter dated 11.05.2011 refuting the contentions made by PPL in its letter.  A copy of the said letter is being annexed herewith as ANNEXURE H.
k) In view of the foregoing it is clear beyond doubt that the sole endeavour of PPL is to continue to demand and/or enjoy the exorbitant and arbitrary license fee from the Complainant in lieu of the use of its repertoire.

l) The unreasonable stand taken by PPL squarely amounts to refusal in terms of Section 31 of the Copyright Act 1957. At this juncture it is pertinent to quote certain excerpts from the judgment of the Hon’ble Supreme 16.05.2008 passed by Court in Entertainment Network (India) Limited v. Super Cassettes Industries Limited 2008 (13) SCC 30 in this regard which are as under:

“…(emphasis supplied). Only because an offer is made for negotiation or an offer is made for grant of license, the same per se may not be sufficient to arrive at a conclusion that the owner of the copyright has not withheld its work from public. When an offer is made on an unreasonable term or a stand is taken which is otherwise arbitrary, it may amount to a refusal on the part of the owner of a copyright.”

….

“… (emphasis supplied). The very fact that refusal to allow communication on terms which the complainant considers reasonable have been used by the Parliament indicate that unreasonable terms would amount to refusal. It is in that sense the expression `has refused' cannot be given a meaning of outright rejection or denial by the copyright owner.” 

….

“When an offer is made by an owner of a copyright for grant of license, the same may not have anything to do with any term or condition which is wholly alien or foreign therefor. An unreasonable demand if acceded to, becomes an unconstitutional contract which for all intent and purport may amount to refusal to allow communication to the public work recorded in sound recording.”
m) Thus, in light of the aforementioned submissions, and without prejudice to the submission contained in paragraphs 10 (c) and 10 (d) hereinabove, the rate which the Complainant considers reasonable is the one determined by the Hon’ble Copyright Board vide its order dated 25.08.2010 i.e. 2% of the net advertising earnings of each of the Radio Stations of the Complainant, accruing from the radio business only for that radio station to be pro rata distributed to all music providers in proportion to the music provided by the respective music providers. However, this rate has to be suitably reconciled in view of the legal position with respect to works originating from the USA as pleaded hereinabove. Therefore, PPL would be entitled to receive royalty based on the actual music played by the respective radio station of the Complainant. The royalty payable shall be part of the aforesaid 2% depending on how much works are actually broadcast/communicated to the public by the respective radio station of the Complainant and also depending upon how many of such works are even entitled to payment of Royalty.

11. Means of the Applicant for payment of the royalty: 
Complainant is a private limited company and has been in the business of radio broadcasting for over three years. Copies of the Annual Reports, if necessary, shall be produced at the appropriate stage of the matter as per the orders of this Hon’ble Board.
12. Whether the prescribed fee has been paid and, if so particulars of payment: 

A fee of Rs. 200/- for an application to communicate works to the public broadcast, has been paid as per Section 31(1) (b) of the Copyright Act, 1957, read with Rule 26 and Sl. No. 4 of Schedule II to the Copyright Act, 1958, vide bank draft No. ________ drawn on ________________ Bank dated ___________ and the Complainant undertakes to pay all and any such additional fees as this Hon’ble Forum may deem fit in the facts and circumstances of the present case.
13. (a) Full name, address and nationality of the person competent to issue a license:
Phonographic Performance Limited (PPL),

Crescent Towers, 7th Floor,

B-68, Veera Estate, Off New Link Road,

Andheri (W), 
Mumbai - 400 053. 

Nationality: An Indian Company. 
(b) Whether the Complainant after due diligence on his part was unable to find the owner: 
Not applicable for the purposes of the present application insofar as the entity authorized to grant licenses in respect of sound recordings is PPL which is a registered copyright society under the Act. 
(c) Whether the Complainant has requested and has been denied authorization by the said person to communicate sound recordings to the public:
Yes, PPL has been requested to grant a license on reasonable terms, but it has consistently refused the same, hence the present application.  
· The Complainant issued a letter dated 30.11.2010 inter alia, seeking to enforce the order dated 25.08.2010 of the Copyright Board and also seeking from PPL an amount of Rs. 28 lakhs which was over paid to it;
· That, in response to the letter dated 30.11.2010, PPL vide its letter dated 09.02.2011 refuted the proposals made by the Complainant qua payment of the license fee as per order dated 25.08.2010 of the Copyright Board and called upon the Complainant to continue payments as per the terms of the ongoing licence agreement;
· The letter dated 09.02.2011 by PPL was replied to by the Complainant vide its letter dated 11.05.2011 refuting the contentions made by PPL in its letter.
Details of the said requests and denial of authorization are contained in paragraph 10 hereinabove.  
(d) If the Complainant was unable to find the owner whether he had sent a copy of the request by registered air mail post to the publisher whose name appears on the work, and if so, the date on which the copy was sent: 
Not applicable in the present case. 
14. Whether the author of the work has withdrawn from circulation copies of the work: 

Not applicable in the present case. 
15. Remarks if any:

That in the light of the following factors:
(i) PPL is charging the Complainant FM Radio Station on the following basis:

· Rs 1200/- per needle hour during 8 a.m to 10 a.m & 6 p.m to 8 p.m. 
· Rs 720/-  per needle  hour during 10 p.m to  6 a.m  and  
· Rs 300/-per needle hour during rest of the day. 
(ii) The Copyright Board vide Order dated 25.8.2010 in the matter of “M/s Music Broadcast Pvt. Ltd Vs. Phonographic Performances Pvt. Ltd.” finally decided the rates of royalty payable by FM Radio stations to be 2% of the net advertisement revenue accruing from the radio business for prorata distribution of compensation to all music providers after deduction of all governmental and municipal taxes and any commissions paid towards procurement of such advertisements to the extent of 15% of such advertisement earnings.
(iii)  
The order of the Copyright Board is universal as relating to radio stations and binding on PPL which is a registered copyright society under the Act.
(iv) The Complainant has obtained every other license required of it by the Government and other agencies at great expense. That the Complainant will undergo huge losses if its FM station at Chennai is unable to go on air after May 2001 on account of PPL not granting a license to the Complainant. This reluctance on the part of PPL to negotiate on the license terms in accordance with the order of the Copyright Board is illegal and hence is liable to be interfered with and a compulsory license is liable to be issued in favour of the Complainant.
(v) At this juncture it is relevant to point out that in an appeal preferred by PPL and certain other parties assailing the order dated 25.08.2010 passed by the Hon’ble Copyright Board, the Hon’ble Madras High Court vide a reasoned order dated 22.12.2010 was pleased to dismiss the applications seeking stay of the said order on merits. The copies of the said orders are collectively annexed herewith as ANNEXURE I (Colly). 

(vi) It is further pertinent to mention here that in Special Leave Petitions preferred by PPL against the order dated 22.12.2010 passed by the Hon’ble Madras High Court, the Hon’ble Supreme Court vide its order dated 05.04.2011 declined to interfere with the order dated 22.12.2010 passed by the Hon’ble Madras High Court. The copy of the said order is annexed herewith as ANNEXURE J.  

(vii) It is most respectfully submitted that the individual music companies and copyright owners who are a part of the collective licensing scheme cannot be placed at a more disadvantageous position than the companies which choose to remain outside it and try to negotiate their own specific and separate royalty rates. This would be not only discriminatory but would also give an undue advantage to the individual copyright owners.

(viii) There appears to be no other alternative for the Complainant to obtain a license from PPL except filing the present application for compulsory license. 

(ix) The refusal of a license by PPL will deprive millions of Indians of the benefit of FM Radio Stations and access to an assortment of music, without their having to invest in expensive cassettes and tape recorders that are priced beyond the reach of the common man. That a PPL license is the only hurdle standing in the way of the public’s enjoyment of FM Radio. More over, radio would instantly increase the reach of music to more people in the country thereby increasing the popularity of various artistes publishers as well as sales of their albums. A grant of the license by this Hon’ble Forum would therefore be in the public interest and also benefit artistes and publishers which is the ultimate goal of Copyright Law. 
(x) Without prejudice to the aforesaid submissions, it is humbly reiterated that the issue as to whether the Complainant is in fact liable to pay qua works broadcasted on its channel which originates from US, is itself to be considered by this Hon’ble Board and accordingly the terms and conditions as contained in the order dated 25th August, 2010 may strictly not to be applicable, though, for the time being the Complainant is continuing and willing to pay as per the order dated 25th August, 2010.
16. Subject Matter Jurisdiction:
This Hon’ble Forum is, by virtue of Chapter VI, and more specifically, Section 31 of the Copyright Act, 1957, statutorily vested with the power to determine royalty rates and terms and conditions for grant of a license, in respect of communicating to the public by broadcast, the Work made or manufactured in India.
17. PRAYER:

The Complainant humbly prays that this Hon’ble Forum may be pleased to:-

(i)
Direct the Registrar of Copyrights to grant a compulsory license to the Complainant in the Work/s forming part of the entire repertoire (present & Future) of PPL on such terms and conditions as this Hon’ble Board deems fit and reasonable after adjudicating the issues raised in the present petition including as to whether payments are in fact to be made or not considering the nature of music being played by the Complainant;

(ii)
Pass such further orders as this Hon’ble Board may deem fit and proper in the facts and circumstances of the present case. 
18. LIST OF ENCLOSURES
(i)
ANNEXURE A: A copy of the Grant of Permission Agreement (GOPA) dated 05.01.2007 entered into between the Complainant with the Government of India through Ministry of Information and Broadcasting.
(ii)
ANNEXURE B: Copies of the judgment dated 09.04.2010 passed by the High Court of Kerala as well as relevant annexures to the judgment.
(iii)
ANNEXURE C: Copy of Agreement dated 4th June 2008 between the Complainant and PPL.
(iv)
ANNEXURE D (Colly): Copies of renewal agreements dated 11th September 2009 and 7th June 2010 between the Complainant and PPL.

(v)
ANNEXURE E: Copy of Copyright Board Order dated 25.8.2010 in the matter of “M/s Music Broadcast Pvt. Ltd Vs. Phonographic Performances Pvt. Ltd.”
(vi)
ANNEXURE F: True copy of Letter dated 30th November, 2010 addressed by the Complainant to PPL.
(vii)
ANNEXURE G: True copy of reply dated 9th February, 2011 addressed to the Complainant by PPL.
(viii)
ANNEXURE H: True copy of letter dated 11th May 2010 demanding license renewal addressed to PPL by the Complainant.
(ix)
ANNEXURE I: Copies of the orders dated 22.12.2010 passed by the Hon’ble Madras High Court.
(x)
ANNEXURE J: Copy of the order dated 05.04.2011 passed by the Hon’ble Supreme Court in SLP (C) 5727 – 5735 of 2011.
_________________

    Authorized Signatory






 (Muthoot Broadcasting Pvt. Ltd.)

Through

Place: New Delhi




 Prathiba M. Singh

Date: 26th April, 2011





(Advocate)
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BEFORE THE HON’BLE COPYRIGHT BOARD AT NEW DELHI

CASE NO.           OF 2011

IN THE MATTER OF:

Muthoot Broadcasting Pvt. Ltd.
        

 …Complainant/Applicant

Versus

Phonographic Performance Ltd.

                                …Respondent

APPLICATION SEEKING URGENT INTERIM RELIEF

1.
The Complainant has preferred the accompanying complaint seeking compulsory license in the Works forming part of the entire repertoire (present & Future) of the Respondent i.e. PPL on same terms as have been set out in the order dated 25.08.2010 passed by this Hon’ble Board or such other rate or terms and conditions as may be determined as reasonable by the Hon’ble Copyright Board. The contents of the complaint may be read as part of the instant application and the same are not being repeated here for the sake of brevity.

2.
Without prejudice to the submission made hereinabove it is humbly submitted that one of the issues to be considered in the present case is whether the Complainant is in fact liable even to pay for the English music which being played on its Radio channel as well as the larger part of the repertoire of the songs which are played by the Complainant including the English music originating and germinating from U.S.A. As per the US laws the sound recording owners are not entitled to any payment for broadcasting from free-to-air FM broadcasters.  Since the US does not recognize the Public Performance Rights for sound recordings for over-the-air FM radio broadcasts, it is submitted that there cannot be any reciprocal recognition of these rights in India for Works originating in the US.  In fact the Respondent has to even establish through its accounts as to whether it has been remitting any amounts whatsoever to US sound recording owners in lieu of Free-to-Air FM radio broadcasts in India. Thus, the issue as to whether the Complainant is in fact liable to pay qua works broadcasted on its channel which originates from US, is itself to be considered by this Hon’ble Board and accordingly the terms and conditions as contained in the order dated 25th August, 2010 may strictly not to be applicable, though, for the time being the Complainant is continuing and willing to pay as per the order dated 25th August, 2010.
3.
This aspect as to US laws was not within the knowledge of the Complainant and it is a well settled principle of Law that there can be no estoppel against the Law.  It is pertinent to note that the fact as to whether PPL even pays its US counterparts for the utilisation of the Works originating in the US and if so the quantum of the amount so paid is completely unknown and it is imperative that the Copyright Board adjudicates the instant dispute after due consideration of the said aspect.  The collection of royalties qua American works by PPL is completely illegal and is not permissible.
4.
The Complainant has thus established a prima facie case in its favour. The balance of convenience is in favour of the Complainant, as the refusal by the Respondent to grant a license to the Complainant on terms which are reasonable and just, if not addressed during the course of these proceedings, shall have disastrous effect on the business of the Complainant and the Complainant shall be greatly inconvenienced. Also, whereas the alleged injury to the Respondent, if any, can be compensated in monetary terms, the injury cause to the Complainant by denial of interim relief cannot be compensated in monetary terms. It is also in public interest, as decided by the Hon’ble Copyright Board, that such an order and direction is granted at this interim stage. 

5.
It is most respectfully submitted that the Complainant is entitled to interim relief in terms of an interim order permitting it to broadcast the Work forming part of the repertoire (present & future) of the Respondent.

6.
In view of the above facts, it is most respectfully prayed that this Hon’ble Forum may be pleased to: 

a)
Pending adjudication/inquiry into the present complaint, grant an ex parte ad interim order permitting the Complainant to broadcast the Works forming part of the entire repertoire (present & future) of the Respondent on same terms as have been set out in the order dated 25.08.2010 passed by this Hon’ble Board or such other rate or terms and conditions as may be determined as reasonable by the Hon’ble Copyright Board;

b)
Pass such further orders which this Hon’ble Tribunal may deem fit under the facts and circumstances of the present case.

Complainant

Through








           Prathiba M. Singh







      Advocate for the Complainant
Place: New Delhi



          F – 11, Jangpura Extension,

Date: 26th May, 2011 



        New Delhi – 110 014
BEFORE THE HON’BLE COPYRIGHT BOARD AT NEW DELHI 

CASE No. 

 OF 2011

IN THE MATTER OF:

Muthoot Broadcasting Pvt. Ltd.
        

 …Complainant/Applicant

Versus

Phonographic Performance Ltd.

                                …Respondent

AFFIDAVIT

I, K. C. Jacob,  S/o Late Sh. C. Jacob Korah, aged 53 years, R/o X-125, Regency Park II, DLF City, Phase 4, Gurgaon – 122 002, presently at New Delhi, authorized signatory of Muthoot Broadcasting Pvt. Ltd., do hereby solemnly affirm and state as under: -

1. That I am fully competent and authorized to sign and depose the present affidavit.  

2. That I have read the contents of the accompanying petition and I state that the contents thereof are true to best of my knowledge and ability.

3. That the annexures to the petition are a true copy of their respective originals.

            DEPONENT

VERIFICATION:

I, K. C. Jacob, S/o Late Sh. C. Jacob Korah, aged 53 years, R/o X-125, Regency Park II, DLF City, Phase 4, Gurgaon – 122 002, presently at New Delhi, authorized signatory of Muthoot Broadcasting Pvt. Ltd., do hereby solemnly affirm that the contents of the instant affidavit are true and correct to my knowledge.

 
 DEPONENT

New Delhi:




Date: 26th May, 2011
BEFORE THE HON’BLE COPYRIGHT BOARD AT NEW DELHI 

CASE No. 

 OF 2011

IN THE MATTER OF:

Muthoot Broadcasting Pvt. Ltd.
        

 …Complainant/Applicant

Versus

Phonographic Performance Ltd.

                                …Respondent

AFFIDAVIT

I, K. C. Jacob,  S/o Late Sh. C. Jacob Korah, aged 53 years, R/o X-125, Regency Park II, DLF City, Phase 4, Gurgaon – 122 002, presently at New Delhi, authorized signatory of Muthoot Broadcasting Pvt. Ltd., do hereby solemnly affirm and state as under: -

1. That I am fully competent and authorized to sign and depose the present affidavit.  

2. That I have read the contents of the accompanying application and I state that the contents thereof are true to best of my knowledge and ability.

            DEPONENT

VERIFICATION:

I, K. C. Jacob, S/o Late Sh. C. Jacob Korah, aged 53 years, R/o X-125, Regency Park II, DLF City, Phase 4, Gurgaon – 122 002, presently at New Delhi, authorized signatory of Muthoot Broadcasting Pvt. Ltd., do hereby solemnly affirm that the contents of the instant affidavit are true and correct to my knowledge.

 
 DEPONENT

New Delhi:




Date: 26th May, 2011
VAKALATNAMA

BEFORE THE HON’BLE COPYRIGHT BOARD AT NEW DELHI 




   Petition No. 

(C) of 2011

Muthoot Broadcasting Pvt. Ltd.
        

 …Complainant/Applicant

Versus
Phonographic Performance Ltd.

                                …Respondent
KNOW ALL to whom these present shall come that I/we, Muthoot Broadcasting Pvt. Ltd., the above named Complainant/Applicant,                                                                                                 

PRATHIBA M. SINGH (D/585A/1991), BITIKA SHARMA (D/1182/2004), SUDEEP CHATTERJEE (D/298/2005), SAYA CHOUDHARY (D/802/2007), ARCHANA SAHADEVA (D/1905/2007) JASPREET SINGH KAPUR (D/964/2008), KAPIL WADHWA (D/1870/2008) all Advocates of SINGH & SINGH Advocates 

F-11, Jangpura Extn. New Delhi.-110014

 all Advocates of SINGH & SINGH, Advocates, F-11, Jangpura Extn. New Delhi.-110014 (hereinafter called the advocates) to be my/our Advocate(s) in the above-noted case and Authorise him:-


To act, appear and plead in the above-noted case in this Court or In any other Court in which the same may be tried or heard and also in the appellate Court including High Court subject to payment of fees separately for each court by me/us.


To sign, File, verify and present pleadings, appeals, cross-objections or petitions/ applications for execution, review, revision, withdrawal, compromise or other petitions/ applications or affidavits or other documents as may be deemed necessary or proper for the prosecution of the said case in all its stages.


To file and take back documents to admit and/or deny the documents of opposite party.


To withdraw or compromise the said case or submit to arbitration any differences or disputes that may arise touching or in any manner relating to the said case.


To take execution proceedings.


The deposit, draw and receive money, cheques, cash and grant receipts thereof and to do all other acts and things which may be necessary to be done for the progress and in the course of the prosecution of the said case.


To appoint and instruct any other Legal Practitioner, authorising him to exercise the power and authority hereby conferred upon the Advocate whenever he may think fit to do so and to sign the Power of Attorney on our behalf.


And I/we the undersigned do hereby agree to ratify and confirm all acts done by the Advocate or his substitute in the matter as my/ our own acts, as if done by me/us to all intents and purposes.


And I/we undertake that I/we or my/our duly authorised agent would appear in the Court on all hearings and will inform the Advocate for appearance when the case is called.


And I/we undersigned do hereby agree not to hold the advocate or his substitute  responsible  for the result of the said case. The adjournment costs whenever ordered by the  Court shall be of the Advocate  which he shall receive and retain himself.


And I/we  the undersigned do hereby agree that in the event of the whole or part of  the fee agreed by me/us  to be paid to the advocate remaining unpaid he shall be entitled to withdraw from the prosecution of the said case until the same is paid up. The fee settled is only for the above case and above Court. I/we hereby agree that once the fee is paid, I/we will not be entitled to the refund of the same in any case whatsoever. If the case lasts for more than three years, the advocate shall be entitled for additional fee equivalent at least to half of the agreed fee for every additional three years, or part thereof.

IN WITNESS WHEREOF I/we do hereunto set my/our hand to these presents the contents of which have been understood by me/us on this 26.05.2011.
ADVOCATE    






Client

